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THE RULE OF LAW 
AND BASIC FREEDOMS 
The idea that lies at the centre of the institution known as 
the rule of law is a very simple one. It is the idea that 
governments, whether popularly elected or not, should be 
controlled by law when their actions may affect the basic 
liberties of their subjects. When the rule $ law prevails in a 
society officials of government may not take away or 
restrict basic freedoms at will and without legal responsi
bility for their actions. Th.e rule of law means that there will 
be clear legal rules that will specify in what circumstances 
a person's freedom may be curtailed and that there will 
be a legal remedy if government officials do not act in 
accordance with those rules. 

A helpful way to explain precisely what the rule of law 
means is to contrast a society in which it is observed with its 
opposite — the lawless society. In a lawless society people 
may lose their liberties and even their lives simply because 
someone in authority has so determined. For example, a 
policeman acting under directions from higher authority, or 
of his own accord, may imprison a subject or kill him and 
remain (together with the superior who may have ordered 
the action) unaccountable for action he has taken. The un-
accountability of the authorities also means that the victim 
of the action (or relatives in the case of death) have no 
remedy for what has been done. In a lawless society, there
fore, officials may act virtually as they wish with no fear that 
they will be made to account for the harm they have 
caused. On the other hand, if the society in question is 
characterised by the rule of law, the actions in question 
(imprisonment or killing, for example) will only be justified if 
permitted by the law; and where they fall outside the law, 
the victim (or his relatives) will have legal remedies to 
secure release from unlawful imprisonment and damages 
for wrongful arrest or kiling. When the rule of law prevails, 
officials are held to account for what they do; where it does 
not, they may harm subjects without fear of punishment. 
There are some societies in which at certain times the rule 
of law has suffered total extinction. The prime examples 
are Nazi Germany and Uganda under Idi Amin. These 
regimes were characterised by the rule of brute force, not 
of law. These extreme examples may be contrasted with 
societies like the United States of America, Canada, 
Australia, New Zealand and other countries in which there 
is substantial, if not complete, adherence to the rule of 
law. Many other societies lie somewhere between the 
examples just given since they have neither abolished the 
rule of law nor do they comply fully with it. Examples of the 
"in-between" cases are Israel and British rule in Northern 
Ireland. These are countries in which the legislature has 
decided, in the interests of security, that officials should be 
freed of legal controls in certain instances to enable them to 
deal with security threats. Though South Africa represents 
one of the intermediate cases, it stands far closer to the rule 
of brute force than do countries like Israel and Northern 
Ireland. South African security law, and especially the 
current emergency law, enables government officials and 
members of the security forces to take many forms of 
drastic action against citizens without any effective legal 
control over what they do. For example, under the emer

gency regulations, a member of the security forces is 
authorised to shoot and kill persons in dispersing gather
ings or in securing compliance with orders if he believes 
that such action is necessary. In this instance the law does 
not control the behaviour of members of the security forces 
(by informing them of the precise conditions under which 
they may shoot to kill); it allows them to make their own 
rules for the use of deadly force. Another example of such 
freedom is the power of the Minister of Law and Order to 
ban meetings. This power may be exercised whenever the 
minister thinks fit and the courts have no effective jurisdic
tion to control his decisions. 
These two examples taken from South African security law 
are instances of complete denial of rule of law require
ments. Using these two examples, we can illustrate more 
clearly what it means to observe the rule of law in the 
exercise of power over citizens. If the rule of law did prevail 
in relation to the security force's right to kill, the relevant 
statute would specify objective criteria for the use of deadly 
force; for example, that such force may be used when the 
conduct of the person in question endangers the life of the 
policeman or someone else in the vicinity and when other 
means could not prevent the threatened harm. Under such 
a provision there would be ctear criteria against which the 
authorities, the citizens and the courts could judge the 
legality of the policeman's conduct and remedies would be 
available if the criteria of the law were not met in a given 
case. Similarly, in relation to the banning of meetings, 
adherence to the rule of law implies that criteria be 
specified for the exercise of the power to ban — for 
example, that there is a well-grounded fear that disorder 
will break out if the meeting is held and the police reason
ably believe that they will not be able to control the disorder. 
There would then be clear criteria against which a court 
could judge the validity of a banning order. 
The examples just given now enable us to spell out exactly 
what it means to govern in accordance with the rule of law. 
In the first place, it does not mean that the authorities may 
not take action which will affect the lives or liberties of their 
subjects. Secondly, what it does imply is that the taking of 
such action will be limited and controlled according to 
criteria specified by the law in such a way that the authori
ties cannot act arbitrarily, spitefully or foolishly; or, as an 
American constitutional lawyer has said, the rule of law 
serves "to channel governmental interference with indi
vidual liberties within predictable and well-established 
constitutional principles". Thirdly, there must be some 
independent body (usually the courts) which can judge 
whether the official in question has acted properly and 
which can grant the appropriate remedy where the action is 
unlawful. It follows that a citizen's rights may be curtailed by 
officials in a rule-of-law society but that this takes place 
under the control of the law and with due regard to the 
requirements of procedural justice. 
As indicated above, there are a great many societies in 
which the rule of law is only partially adhered to. This is 
particularly true of conflict societies — that is, societies 
characterised by serious social conflict. It is not surprising 
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that the rule of law has been slackened in countries where 
social conflct is endemic and such a slackening may have 
to be tolerated for the duration of the conflict. However, 
it is totally unacceptable that the rule of law should be 
abolished, on a permanent basis, even in those societies 
that are troubled by internal conflict. Where this has 
happened, as it has in South Africa, we can be confident 
that the objectives of the ruling party have little to do with 

securing law and order and a great deal to do with main
taining power and suppressing dissent to official policies. 
The more-or-less permanent abolition of the rule of law 
means that those in power have substituted despotism for 
political freedom and that they have equated opposition 
with disorder. The degree of adherence to the rule of law is 
a reliable guide to the degree of freedom enjoyed in 
modern society.n 
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