
Militant opposition from urban non-voters has 
declined alarmingly. Perhaps the threat of the 
"Vorster Bill" will revive it. In the meantime 
the banning of African political organisations 
coupled with a relaxation of police pressure on 
African people in many urban areas has cer
tainly affected African resistance to apartheid. 
As much as the bans and the police relaxation, 
this decline is due to the fact that the Govern
ment has successfully smashed every campaign 
launched against it outside Parliament since 1948. 
There is now a very natural reluctance on the 
part of African people to become involved in 
campaigns of whose success they have little hope. 
Even if one accepts the argument that it was 
the Government's precautionary measures which 
were mainly responsible for the failure of last 
May's stay-at-home, the fact remains that it was 
a failure — and a shattering blow to non-white 
morale. 

Only worries outside Parliament 

In spite of this the lesson of 14 years of 
Nationalist government is clear. The National
ists are quite impervious to argument. No 
Parliamentary debate has ever deflected them 
from their course. They are delighted as long 
as the fight remains in the hands of the electorate 
because they know very well they can never lose 
it that way. The only campaigns which have 
ever worried them at all have been fought outside 
Parliament. 

The size of the Progressive vote last year was 
at least partly due to the stir-up in white attitudes 
which was a hang-over from Sharpeville. The 
threat of the May demonstrations at least kept 
white South Africa thinking. But now Dr. 
Verwoerd has weathered these storms and 
emerged stronger from them. These successes 
coupled with war talk from the Minister of 
Defence and shallow appeals to patriotism are 
rallying white South Africans behind the Gov
ernment. The polls show it. 

This is a dark picture but there is no point 
in pretending it isn't so. We must face the fact 
that white South African voters in general will 

only start to move left again when things quite 
separate from the conventional electoral struggle 
persuade them to do so. Some of these things 
will happen outside South Africa. Others will 
happen inside South Africa — but outside 
Parliament. 

Peaceful pressures 
In the present state of opposition to the 

Nationalists some people have turned desperately 
to violence. The Liberal Party's rejection of 
violence is well known. We do not want, or see 
a solution to our problems through, a second 
Algeria. But what we do see very clearly is 
the need to build a nonracial extra-parliamentary 
force capable of exerting the necessary peaceful 
pressures to make white South Africa change. 
We hope that, in the light of recent election 
results, the Progressive Party will realise that its 
chances of electoral support depend largely on 
building up this same force. And we hope that 
Progressive leaders will accept that one of their 
tasks is to help build it. 

Apartheid and 
the Law by 

a lawyer 
2. PUNISHMENT OF THE SPOUSE FOR 

SEXUAL INTERCOURSE WITH THE 
MARRIAGE PARTNER. 

TN WESTERN society the institution of 
•*• marriage is carefully protected by the law
maker. Only monogamous unions are recognised, 
and religious teachings about this reach back for 
centuries. 

South Africa shares a Western culture and its 
rules, of course, are similar in respect of mar
riage to the ordinary civilised practice of all 
Christian countries. 

A famous judge, in defining marriage in the 
Roman-Dutch Law, has said: "With us marriage 
is the union of one man with one woman to the 
exclusion, while it lasts, of all others." 
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Once upon a time adultery was a crime in our 
law and to-day it is a ground for divorce and 
for an action for damages by the aggrieved 
spouse against the adulterer. And, of course, it 
is implicit in the marriage relationship that each 
party shall accord the other full marital privi
leges. In this way the law tries to give effect to 
the injunction pronounced at the marriage cere
mony: "Those whom God hath joined together, 
let no man put asunder." 

Common body of Ideas 
When the Courts have to decide whether or not 

a marriage contracted in a foreign country should 
be recognised, it applies the law of that country. 
unless such law is repugnant to morality or public 
policy. This recognition has been called a part 
of the comity of nations and reflects a common 
body of ideas on these matters in the Western 
world. Because of this, a polygamous marriage 
celebrated in India is not recognised in South 
Africa. But marriages entered into in Christian 
countries outside South Africa have always been 
accepted as valid by our Courts. 

The doctrine of apartheid, as expressed in 
statute in South Africa on this aspect of human 
relations, contradicts both the religious precepts 
and the international understanding to which I 
have referred. 

Unmarried unless otherwise proven 

Section 16 of the Immorality Act No. 23 of 
1957 makes it an offence for any coloured male 
person to have unlawful carnal intercourse with 
a white female person or for a white female per
son to have such carnal intercourse with a 
coloured male person. Section 1 of the Act defines 
a coloured person as any person other than a 
white person, and unlawful carnal intercourse as 
carnal intercourse otherwise than between hus
band and wife. Section 21 states that a male and 
female shall be deemed to have been unmarried 
at the time of such intercourse, unless the accused 
proves the contrary. 

If two people, husband and wife, each of dif
ferent race, afford each other the marital privilege 

of intercourse in South Africa and they are dis
covered in this act, they are required, in order 
to escape conviction, to prove that at the time 
of such intercourse they were married to each 
other. 

Proof of marriage not enough 
But it is not enough to prove only this, because 

mixed marriages are prohibited in South Africa 
by Act No. 55 of 1949. Two people who fall 
in love and are of different race cannot marry 
in South Africa and there is no means whereby, 
within the borders of the Republic, they can 
have their union blessed or sanctioned. Whereas 
the rest of the Western world prohibits incestuous 
or polygamous unions and others that offend 
against an accepted morality, South Africa has 
added a category hitherto unknown in church 
or state. 

Can a couple then invoke the doctrine of the 
comity of nations and contract their marriage in 
a country where this prohibition is not part of 
the law? The answer depends upon the domicile 
of the male; his domicile is the place which he 
regards as his permanent home, either because 
he was born there and has not changed it or 
because he came there and accepted it as his 
permanent home. 

Legal marriage not recognised 
Obviously, in the case of a man living in South 

Africa and regarding it as his permanent home, 
his marriage with a woman of different race in 
another country would not assist him. On his 
return with his wife, lawfully wedded to him in 
terms of the law of that country, he would find 
himself exposed to the risk of prosecution if he 
lived with her, and it would not avail him to 
plead that he was married to her, because the 
Court would not recognise that marriage. 

The apartheid doctrine engrafted upon the 
civilised Roman-Dutch Law thus disregards what 
another Christian state has recognised and puts 
asunder those whom God hath joined together. 
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