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NEW HOPE FROM NATAL : AN 
EXAMINATION OF THE KWA ZULU 
NATAL INDABA'S BILL OF RIGHTS 

An agnostic might view religion as an ingenious edifice 
erected on an unproved supposition, logical within its own 
terms, but only valid if one can accept the basic premise; 
the existence of God. Some have been prompted to view 
the publication of the KwaZulu Natal Indaba's Bill of 
Rights1 in a similarly sceptical light. The enshrinement of 
the principle of limited government in an institutional 
form, a lynchpin of this and related documents, does 
require a conviction that the current conflictual quagmire 
is capable of constitutional correction. It further necessi
tates an optimistic belief which transcends the uneven 
reception such instruments have received in comparable 
jurisdictions. Accordingly the architects of, and adherents 
to, this Bill of Rights rest their assumptions on the hope 
that, in the Natal KwaZulu region, at least, this particular 
feat of constitutional engineering will lay the foundation 
on which an extensive and devolved political super
structure can be both erected and flourish. 

An absolute, and necessary, precondition for such a 
structure is that it arises as a result of negotiation - and is 
riot superimposed by edict or merely approved in final, but 
unalterable, form through, for example, a referendum. 
The fact that this Bill of Rights did not descend from an 
Olympian height, nor (to sustain the initial metaphor) in 
tablet form from the Mount, is very important in terms of 
both its legitimacy and ultimate efficacy. The Indaba is 
composed of some 37 organisations and interest groups 
-and presumably the usual powerbroking, compromising 
and "horse trading" characteristic of such constitutional 
convocations, prefigured its final acceptance. A caveat to 
note, of course, is the significant absence at the Indaba of 
major political formations of the region and the country 
(the ANC and the UDF) and the obscurely marginal role of 
central government in its deliberations (the National Party 
chose to send only "observers"). 

For many years there was little indigenous enthusiasm, 
outside of liberal enclaves, for a Bill of Rights. South Africa 
as a signatory of the United Nations Charter, squandered 
a golden opportunity when she declined to affirmatively 
acknowledge the Universal Declaration of Human Rights, 
which aside from its normative value would have created a 
suitable imperative for the reception of the procedural 
safeguards and substantive provisions characteristic of a 
Bill of Rights in South africa. However, within the last few 
years a certain favourable response to this notion of 
constitutionalism has emerged. This has been ventilated 
by certain members of the judiciary, a wide range of 
academia, and, finally, the government, which has 
referred the question to the Law Commission for 
consideration. The "independent" homeland of Bophuthat-

swana and the "interim government" of Namibia have 
actually enacted Bills of Rights into their respective 
constitutions. 

The corollary of the political and judicial establishment's 
embrace has been a certain mistrust by the broad Left of 
both the intention of the protagonists of a Bill of Rights 
and its effects on the course and character of the 
liberation struggle. These efforts have been generally 
characterized by the liberation school as being inimical to 
the immediate developmental and infrastructural impera
tives necessary for meaningful freedom; and, secondly, as 
providing some form of indemnity for the wrongful and 
illegitimate acquisitiveness of the privileged, white class 
during the apartheid era, and before. By way of example, 
the explicit, or implicit, protection of private property in a 
Bill of Rights is usually advanced as proof of some sinister 
intent or "the hidden agenda" which, it is suggested by the 
school, informs such instruments. 

A final, and complicating, feature of the background to the 
Indaba's proposal is its regional characteristic. While 
problems of scale and ultra-heterogeneity are obviated by 
the relatively small field of its implementation - i.e. only 
within the KwaZulu Natal regional unit, certain negative 
factors arise. The Indaba will be criticized for being the 
handmaiden of the Department of Constitutional Affairs 
and Development in proposing an explicitly localized 
solution to a problem which, properly addressed, needs 
attention at the national level. Secondly, much of the 
Indaba's Bill of Rights, notably those articles guarantee
ing freedom of expression, association and, especially, 
the right of liberty, addresses itself to issues and activities 
of the State, which, even under an extensively devolved 
form of provincial and regional government, will forever 
remain the preserve and prerogative of central government 
itself. Indeed, the entire assumption underpinning the 
deliberations of the Indaba, is that Pretoria will be willing 
to divest itself of a considerable modicum of its power and 
authority to a unit such as KwaZulu Natal. Not only is this 
an articulated article of faith in this Bill of Rights, but is a 
sine qua non of the entire constitutional exercise being 
conducted by the Indaba. 

Another noticeable feature of the Indaba document is that 
some eleven of its 15 articles may be attritubed to the 
European Convention on Human Rights, a document 
informed by the particular jurisprudence and state 
practices of the developed industrial nations which are 
signatories to it. The advisability of incorporating such 
Eurocentric notions into southern Africa might also be 
questioned. 
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As Benjamin Disraeli noted "it is far easier to be critical 
than to be correct". Therefore, although the aforegoing 
observations are a necessary caution on the fruits of the 
Indaba's labour, there is much to be said in its favour-
Firstly, it is difficult to imagine how any form of majority 
participation in government (even on a regional level) can 
be reconciled with respect for individual and minority 
rights, except through the restriction on power evidenced 
in the Bill of Rights. 

Secondly, the Bill of Rights corrects so many shortfalls in 
the law of civil liberties in South Africa that despite its 
limited applicability in thisfield (forexample, it could only 
apply to the legislation and administrative acts of 
provincial and local government and its officials and notto 
the statutes and agents of central government) its very 
presence will be welcomed by all those who nurture a 
belief in human rights. 

Thirdly, the KwaZulu Natal Bill of Rights contains both a 
restatement of rights already existing in the common law 
(see for example article 2, the right to life; article 7 (2), the 
right to compensation for expropriation; certain, though 
not all, of the procedural rights envisaged in article 4) and 
articulates a range of new rights (see, for example, article 
7(1) the non-racial right to own property; article 12(1) 
freedom of assembly and association; article 4)8)(c) the 
right to legal aid; article 11 freedom of opinion and 
expression; article 8(4) the non-discriminatory right to 
public education; article 15 the entrenchment of the Bill of 
Rights itself, and the obligation of all the arms of regional 
and provincial government to observe its injunctions and 
prohibitions). Therefore, the effect of the Bill of Rights will 
be to simultaneously codify existing rights and to create 
new ones. Importantly, it will shroud both in greater 
protection than they would otherwise have possessed. 

Fourthly, the degree of superintendence contained through
out the Bill of Rights is not foreign to our common law. In a 
speech published in the S A Journal on Human Rights vol 
2, part 1, (March 1986) Mr Justice Leon observed: 

"Despite the differences (between the Anglo-American 
paradigm of civilized values and the amalgam of the 
South African value system) it is interesting to note that 
the notion of a Bill of Rights is not really foreign to us. 
What will be enshrined in a Bill of Rights is in essence 
the basic principles and assumptions of our common 
law." 

The Judge went on to draw a similarity between the 1st, 
4th, 5th, 7th and the 13th Amendments of the American 
constitution (which comprise a section of the United States 
Bill of Rights) and judicial practice in South Africa. Although 
many of these assumptions have been rendered nugatory 
by successive South African statutes, it is noteworthy 
that each of them finds expression in the KwaZulu Natal 
Bill of Rights (namely, those articles dealing with the right 
to privacy, free speech and religion, property and the 
article detailing procedural safeguards for the criminally 
accused). 

Fifthly, another judicial officer of the Natal Provincial 
Division (Mr Justice Didcott) in an address to a con
ference of law students at the University of Cape Town in 
April 1986 dealt with the contention that the constitutional 
imperatives contained within a Bill of Rights were of little 
significance in redressing the fundamental issues arising 
from the inequalities of the South African society. Noting 

that a Bill of Rights can seldom be an instrument of attack, 
but operates best as a shield, the Judge indicated that the 
inability of a court of law to raise funds and levy a charge 
on the public purse, means that courts will always be 
limited in operating as the enforcement agents of public 
policy. However, as Judge Didcott observed, in a sense 
the function of a Bill of Rights is more fundamental:-

"A Bill of Rights (does not) lay down a political 
blueprint.... What a Bill of Rights does, however, is to 
guarantee the freedom of all to propagate policies 
which will provide health, education, welfare . . . and to 
choose political representatives to bring about those 
results." 

Sixthly, the notion of regionalism contained within this Bill 
of Rights does not necessarily render it a crude tool of 
government thinking on conflict resolution. Indeed, even 
a limited application of this Bill of Rights in the KwaZulu 
Natal unit might render its positive reception in greater 
South Africa more probable. In this regard, it is interesting 
to note that various suggestions have been made about 
introducing a Bill of Rights in Northern Ireland, which 
since 1972 has been under the direct rule of Westminster. 
Proponents of a Bill of Rights for that region believe it 
would, to some extent, ameliorate the divisions of that 
highly fractured province which suffers from the reciprocal 
fear and mistrust by the communities of each other. 

There are certain specific reservations which one notes 
about the KwaZulu Natal Bill of Rights. Article 14 allows 
derogation from the provisions of the Bill of Rights "in the 
interest of public safety . . ." . Given the notorious misuse, 
by the instruments of State, of this concept, it is a moot 
point whether this provision might not be abused to the 
extent that the remaining articles of the Bill of Rights 
become meaningless. A similar provision is found in 
article 10(2) of the European Convention on Human 
Rights. However, that article is inapplicable to four 
fundamental freedoms contained in the Convention 
(including the prohibition against torture, and inhuman 
and degrading treatment). The absence of a similar 
qualification in the KwaZulu Natal Bill of Rights is 
regrettable. 

The entire notion of importing new rights into this 
constitutional instrument is praiseworthy but also 
problematic. For example, the right to public education, a 
laudable concept in itself, has already been criticized by 
one commentator (Costa Divaris in (1986) (15) Business
man's Law at 246.) He suggests that this will open the 
floodgates for a multiplicity of demands which will need to 
be met in order to give meaning and content to this right. 
Many commentators suggest that any Bill of Rights which 
takes clear-cut decisions on issues on which there is 
public division and controversy risks becoming itself 
fragile and controversial. 

Perhaps a better method of enforcing such rights is to 
supplement a broadly phrased Bill of Rights with ancillary 
legislation which will provide the machinery to enforce 
popular demands. That course of action naturally makes 
certain presuppositions about the legislature and denies 
its potentiality for capriciousness. 

However, whatever course is adopted uncertainty will 
prevail. In the United States, both the rights of free speech 
and of due process of law have undergone fundamental 
changes depending on the occupants of the Supreme 
Court and the degree of national public opinion at the time 
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of thejudiciary'sadjudication. Between 1919and 1972the 
restriction on subversive speech has been so narrowed by 
the Supreme Court that the test imposed today bears no 
relationship to that enunciated by the Court 70 years ago. 
There are, accordingly, no guarantees of consistency, nor 
should there be; law adapts its mores to changing 
circumstances. What is important is that courts do not get 
burdened with implementing the minutiae of public 
policy; a danger perhaps inherent in the right to public 
education. 

Perhaps a compelling reason for a Bill of Rights in the 
Natal KwaZulu region is that its judiciary has generally 
shown itself to beamenableto interpreting legislation in a 
manner which favours the individual and limits the power 
of the State. Since this assumption, too, permeates the 
KwaZulu Natal Indaba's Bill of Rights, there appears to be 
an unmistakeable, though inarticulate, unity of purpose 
between the drafters and proposed interpreters of the 
instrument. However, when litigants take a Natal based 

decision on appeal to the Appellate Division in Bloem-
fontein, there are certain precedents which suggest the 
possibility of a result less favourable to civil liberties. The 
entire exercise depends on the attitude of government and 
their response is awaited. Should Government agree to 
the implementation of the Bill of Rights in the region then 
Natalians wi l l , as a minimum, experience greater 
protection of their rights in their interaction with the 
Province and local government. Should the State go one 
step further, and invest the region with significant powers 
of government, then the Bill of Rights will play a very 
significant role; not just for the people of Natal, but in 
giving new hope to all South Afr icans.• 

1The KwaZulu Natal Bill of Rights contains 15 articles which 
protect various individual, cultural, religious, political, social and 
related rights. It is justiciable, on individual application, before 
the Supreme Court in Natal; its carapace covers ordinances and 
by-laws promulgated in the Province. 

by Mervyn Frost | 

THE CHRISTIAN UNDERSTANDING 
OF POLITICS AND VIOLENCE 
IN SOUTH AFRICA 

The Things That Make For Peace: A Report to the 
Catholic Bishops and the Church in Southern Africa 
by The Theological Advisory Commission of the 
Southern African Catholic Bishops' Conference, 
Pretoria, 1985. 

Contending Ideologies in South Africa edited by 
James Leatt, Theo Kneifel and Klaus Nurnberger, 
Cape Town, David Philip, 1986. 

What are Christians called upon to do in the context of the 
present crisis in South Africa? Difficult questions face the 
Christian in every sphere of South African life. In the political 
sphere ought Christians to support the government as it is 
presently constituted or ought they to support "the struggle"? 
In the sphere of economics does being a Christian commit 
one to supporting capitalism, socialism or communism? 
Culturally does being a Christian commit one to being in 
favour of integration and against segregation? Ought 
Christians to reject military service? For many South African 
Christians these questions have become extremely pressing 
and awkward to answer. 
Two church groups responded to the need for answers to 

these questions and commissioned studies which it was 
hoped would guide Christians through some of their present 
predicament. The Things that Make for Peace and Con

temporary Ideologies in South Africa are the fruits of the 
commissions set up by the Catholic Bishops Conference, and, 
the South African Council of Churches, respectively. 

The two books are quite different in their immediate aims, in 
the methods adopted to achieve those aims, and in the 
success achieved in pusuit of their objectives. 

Contending Ideologies in South Africa is on the face of it a 
puzzling book for it is not easy to categorize. It starts out with 
a chapter on capitalism in South Africa which is descriptive 
and explanatory in a potted history kind of way. This historical 
section is introductory and is clearly not intended as a new 
input into the debate about South African history. The book 
proceeds with a consideration of the main "isms" in South 
African politics. These include, liberalism, Afrikaner 
nationalism, African nationalism, Black consciousness, 
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