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TERRORISTS, GUERRILLAS, FREEDOM 

FIGHTERS - AND OTHER THINGS 

THAT GO BUMP IN THE NIGHT 

Is it possible to objectively distinguish between "terror ists ' ' , 
"guerr i l las" and "freedom fighters"? This question is 
extremely significant in view of the fact that these labels 
conjure up vastly differing images among people generally 
and the polit ical and legal consequences that attach to 
each of them vary just as drastically. A t the outset it 
might appear that the terms are objectively distinguishable 
by reason of the fact that each, in absolute terms, has its 
own def in i t ion. Thus, for example, a terrorist is generally 
defined as one who engages in acts of violence by means of 
employment of terror tactics — i.e. random acts of violence 
calculated to invoke feelings of fear and int imidat ion. A 
freedom fighter, on the other hand, is someone who en
gages in a war of national l iberation. Juxtaposed between 
these two is the guerrilla, who is simply someone who parti
cipates in armed confl ict of a mil i tary nature in an irregular 
manner. 

But despite these objective differences, the terms do have a 
number of common characteristics. Firstly, they all em
brace, on a general basis, the employment of force or violence 
wi th in a mil i tary context. . Secondly, they are all to a 
greater or lesser degree polit ically motivated — whatever 
form this might take. Th i rd ly , they are all inter-linked in the 
sense that these definit ions, even in absolute terms, are by 
no means f ixed and immutable. For example, even the 
regular soldier participating in conventional warfare can 
employ guerrilla or terrorist tactics in the same way that 
guerrillas often commit acts of terrorism. The term 
"freedom f ighter" creates similar problems since the mere 
fact that an individual is participating in a war of national 
liberation does not bear any relation to the manner of 
part icipation. Past experience has shown that these wars 
usually traverse the entire spectrum of mil i tary activity — 
ranging f rom conventional warfare (in compliance wi th the 
fu l l rigour of the Geneva Conventions) right through to 
random and perfidious acts of terror. 

As a result of these common characteristics, the terms 
have become subjectively and polit ically inter-changeable. 
Thus in the case of armed confl ict of a l imited and internal 
nature, one is frequently confronted w i th the classic 
situation whereby one man's "cowardly terror is t " is 
another's "heroic freedom f ighter" . And what is more, 
one's classification is inevitably based on polit ical or racial 
considerations. Therefore the label that a particular indi
vidual (or government) attaches to a group (such as the 

16 

I R A for example) wi l l depend on whether such individual 
is a unionist, a catholic, a protestant, a supporter of a parti
cular polit ical party, a liberal, a conservative or whatever. 
And this applies throughout the entire range of the political 
spectrum. Even the most law-and-order minded conser
vative is apt to apply different labels to right-wing mil i tary 
groups attempting to overthrow a Marxist government than 
he would to leftist groups engaged in a struggle against a 
capitalist-oriented right-wing government. 

SOUTHERN AFRICA 

This problem is exacerbated in southern Africa where there 
has been a proliferation of so-called revolutionary mil i tary 
groups engaged in " l ibera t ion" processes. If one were 
asked to classify members of the ANC, RNM, FRELIMO, 
Z A N L A , ZIPRA, Selous Scouts or SWAPO as guerrillas, 
terrorists or freedom fighters such classification is bound 
to reveal individual political affil iations in the process. The 



question that arises in this regard is whether one can apply 
some form of objective, legal regulatory mechanism wi th in 
this very subjective and often emotive.polit ical framework. 
In other words, is it possible to distinguish terrorists, free
dom fighters, guerrillas f rom each other on an objective 
legal basis? This is important since different legal conse
quences f low therefrom. 

The most obvious starting-point is the fact that all these 
groups are engaged in conduct that can be described as 
mil i tary conf l ict . And , strange as it may sound to the 
average layman, there does exist as part of international 
law, a body of rules that regulates the conduct of parti
cipants during war. This legal regulation has fol lowed two 
different directions. Firstly there is the jus ad bellum 
which regulates resort to war in the sense of imposing 
limitations on the right of states to take up arms against 
each other. 

Thus, early exponents of this theory attempted to outlaw 
the use of force by states unless it was in the pursuit of a 
just cause. This gave rise to the concept of a just war 
(bellum justum) which was soon subsumed by the polit ical 
reality of each state expounding its own self-styled " just 
cause". Thus one could envisage the contradictory situation 
of two opposing sides propounding differing just causes in 
the same conf l ict . This led Grotius — that eminent Roman-
Dutch jurist — to remark that "either party may just ly, that 
is in good fa i th , plead his case". This philosophy was accep
ted during the positivistic era of the Nineteenth Century 
where war was generally regarded as simply a method 
(albeit extreme) of settling international disputes between 
states. However, the horrors of World War I invoked the 
conviction that the waging of war had become too costly, 
in both economic as well as human terms, to continue un
checked. Thus in 1928 the major powers signed the Pact 
of Paris which prohibited war as an instrument of foreign 
pol icy. This sentiment was conveyed into the United 
Nations Charter after World War II where Art icle 2(4) 
prohibits any act of force on the part of a state which 
wi l l violate the political independence or territorial integrity 
of another state. However, this prohibi t ion is by no means 
absolute, since Art icle 51 of the Charter expressly recog
nises the inherent right of self-defence — which includes 
anticipatory as well as collective self-defence. 

Despite these prohibit ions wars have continued to be waged 
and one can rest assured that of all the various restraints 
placed on a state's willingness to resort to force, legal 
restraints have generally had the least influence. Therefore, 
history and practical experience have shown that attempting 
to regulate war in this way has generally been unsuccessful. 

JUS IN BELLO 

This brings into focus the second way in which war can be 
regulated viz. the jus in bello. This entails regulating the 
manner and method by which war is conducted. Thus, not
withstanding the extreme nature of war, there developed 
a body of opinion that demanded that, in the interest of 
humanity, certain restraints should be placed on the actual 
conduct of participants during times of war. This principle 
of humanity was based on such notions as morali ty (whether 
linked to religious or any other social norms); chivalry 
(which was a highly developed and effective restraining 
factor in medieval times, but has since been undermined by 
technological advances in mil i tary weapons and changing 

techniques in warfare); and reciprocity (a practical con
sideration based upon the premise that any atrocity on one 
side is bound to be reciprocated by the other). Therefore 
in this latter sense, pure self-interest operates as a restraining 
factor. 

Of course, owing to the extreme nature of war, these 
humanitarian considerations can never operate absolutely. 
Instead they must be counter-balanced w i th the notion 
of mil i tary necessity which takes account of the objectives 
of warfare (i.e. the defeat of the opposing side by mil i tary 
means) and the reality of the practical considerations in 
regard to attaining such objectives. And it is w i th in this 
context that the laws of war developed. 

However in order to understand the overall framework 
w i th in which the idea of legal regulation of war is structured, 
it is necessary to understand how international law relates 
to the various internal (or municipal) legal systems that 
operate wi th in states. One can begin by saying that inter
national law is that legal system which governs relations 
between states whereas municipal law refers to that legal 
system which applies wi th in each state. Thus, the above 
two systems operate on different levels or planes and only 
activity that has any legal relevance on the international 
plane wi l l fall to be regulated by international law. So 
the classical development of international law has been 
based upon the emergence of the nation-state — that 
separate and sovereign enti ty constituted by a permanent 
population established wi th in defined terri torial limits 
and organized and administered by an independent 
governing body. The legal regulation of the community 
of states that emerged f rom this development was the 
chief funct ion of international law. And, under the 
influence of writers such as Rousseau, war came to be 
regarded as a contest between nations (as opposed to 
individuals) w i th the result that its regulation fell w i th in 
the exclusive preserve of international law. 

This line of argument has a number of important impli
cations. Firstly, since wars could only be prosecuted by 
states, it was incumbent upon the latter to create a specially-
trained professional army for this purpose. Secondly, 
because wars were based on disputes between states and 
not individuals, the latter could not be punished by the 
opposing side for mere participation in war. From this 
emerged a number of general principles upon which the 
laws of war are based. Firstly, the existence of a separate 
army gave rise to the principle that, wherever possible, a 
rigid dist inction was to be drawn between armed forces 
and civilians during warfare. Therefore it was important 
that the former should distinguish themselves by wearing 
distinctive uniforms and emblems and by carrying their 
arms openly. Following logically upon this is the principle 
that only members of the armed forces are permitted to 
participate in hostilities. Therefore civilian participation is 
unlawful . This distinction between civilians and the mil i tary 
meant that it was possible to declare that all civilian and 
non-military elements were considered outside the theatre 
of war and were thus not to be regarded as legitimate 
objects of attack. 

Secondly, the fact that war was regarded as a contest 
between nations meant that individual members of opposing 
armed forces were legitimate objects of attack, but only 
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while they represented a threat to the opposing side. Thus, 
once a participant had been rendered hors de combat, 
whether in the sense of falling into enemy hands by reason 
of sickness, wounding or capture, such participant may not 
be harmed or punished merely for the fact of participation 
in mil i tary hostilities against his captors. This principle 
provides the cornerstone for legal regulation of warfare 
since it lays the basis for conferment of prisoner-of-war status 
in respect of enemy captives. 

What emerges f rom the above is that the manner in which a 
war should be conducted (in the classical tradit ional sense 
at any rate) should resemble a footbal l match — wi th two 
distinguishable teams representing the opposing sides and 
the civilians being represented by the spectators who do 
not participate in and are not in any way affected by the 
activity on the f ield. Once a participant becomes injured, 
(in the same way as an injured footbal l player) he can no 
longer continue to participate and is protected to this end. 

However owing to the extreme nature of war, legal regu
lation has tended to be rather haphazard and weak. 

In fact, the one common characteristic in the development 
of the laws of war is that these laws have been backward-
regarding. In other words, new laws have emerged which 
have tended to remedy defects arising f rom the immediately-
preceding war and yet somehow never managed to anti
cipate or embrace future developments and techniques 
employed in subsequent wars. Thus for example, the St. 
Petersburg Convention of 1864 sought to prevent the 
horrors arising out of the Crimean War and yet failed to 
envisage the problems caused by the campaign waged by 
French partisans against the invading Prussians in the 
Franco-Prussian War of 1871. This problem was, to a 
certain extent, taken up by the Hague Conventions of 
1899 and 1907 but the latter were rendered completely 
obsolete by the advent of the " to ta l war " techniques 
adopted during the First World War (1914 - 1918). Actual ly 
it was this war that was responsible for the decline of the 
development of the laws of war because it emphasized 
not only the fu t i l i t y of warfare, but also served as a clear 
example of the problems of regulating i t . Thus, it was 

during this era that the jus ad bellum attained its highest 
peak (with the signing of the Pact of Paris in 1928) and the 
jus in bello went into a consequent decline — since, now 
that war had been outlawed, laws to regulate its conduct 
were considered to be redundant. 

However, a Convention was signed in 1925 in Geneva 
which controlled the use of gas and chemical weapons . 
during warfare. This obviously referred back to the First 
World War. 

AFTER 1945 

After the Second World War it became evident that the 
problem of war could not be solved by the simple act of 
legal prohib i t ion. Further, the Nazi holocaust and atro
cities that emerged out of it clearly indicated that there 
did not appear to be any l imit to the depths to which a 
group of people would sink in the pursuit of what that 
group perceived to be its national self-interest and ideals. 
Therefore the Geneva Conventions of 1949 were drafted 
w i th the intention of preventing a recurrence of the horrors 
arising out of this war. The Conventions took the form 
of 4 separate documents : the First Convention related to 
the treatment of the wounded and sick during times of 
conf l ict ; the Second Convention dealt w i th war at sea; 
the Third Convention regulated the right to and treatment 
of prisoners-of-war whereas the Fourth Convention related 
to treatment of civilians. 

From a general point-of-view these Conventions adopted a 
novel approach to the whole concept of legal regulation of 
warfare. 

Up unti l then the standard approach (which was employed by 
the Hague Conventions of 1899 and 1907) took the form 
of direct regulation of the actual conduct of participants 
by stipulating what acts and weapons were permitted and 
conversely what was prohibited. The problem wi th this 
approach was that it was too rigid to accommodate the 
changing techniques and weapons of war, w i th the result 
that the Hague Rules are virtually obsolete in modern 
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warfare. For example, in 1907, no reference was made to 
aerial warfare and hence it is impossible to accommodate 
the latter's development wi th in the Hague scheme. In 
contrast, the Geneva Conventions, fu l ly realising the 
weaknesses inherent in attempts at direct regulation of the 
conduct of participants, adopted an indirect approach that 
took the form of classifying individuals into certain cate
gories and then protecting them accordingly. The two 
basic categories are the mil i tary and civilians and the latter 
are to be protected f rom direct mil i tary attack. The mi l i 
tary are further subdivided into participants and those 
who have been rendered hors de combat by reason of 
surrender, capture, sickness or wounding. The latter are 
no longer regarded as legitimate objects of attack and thus, 
by falling into a specific category, they wi l l be protected 
by the appropriate Geneva Convention i.e. either the First 
Geneva Convention (sick and wounded) or the Third 
Geneva Convention (prisoners-of-war) depending upon the 
circumstances in which a particular individual was rendered 
hors de combat. 

Although the latter approach is far more flexible (in the 
sense that it is capable of adaptation in order to accommo
date changing mil i tary techniques and advances in weapon 
technology) it is submitted that the application of the 
Geneva Conventions is still essentially geared towards the 
concept of war in the classical tradit ional sense. Thus, 
for instance, the main body of rules and regulations in 
each Convention applies exclusively to armed conflicts of 
an international character. Although this latter concept 
has not been precisely defined, it is evident that the under
lying intention is that the Geneva Conventions should be 
restricted to mil i tary conflicts between sovereign inde
pendent states. The implication behind this is that all 
internal conflicts or civil wars are not regarded as having 
any relevance on the international plane and hence do 
not fall to be regulated by the Conventions. 

But the Geneva Conventions are not only restricted in 
respect of the type of wars to which they should apply, 
but also in regard to who may participate. This is 
extremely important since only those individuals who 
are entitled to participate (i.e. those conferred wi th 
combatant status) wi l l enjoy the protection of the Geneva 
Conventions should they subsequently fall into the hands 
of the enemy. This protection takes the form of the right 
to prisoner-of-war status. Basically, as pointed out above, 
the Conventions have been formulated in accordance w i th 
the idea of two or more professional and permanent armies, 
distinguishable between themselves and also f rom civilians 
generally. These distinctions provide the basis for pro
tection in terms of the Conventions in the sense that 
civilians are only immune f rom attack provided they do 
not participate in hostilities. On the other hand, lawful 
participants (i.e. combatants) wi l l only be protected if 
they participate in a manner which accords w i th the general 
principles and laws of war. The latter entails refraining 
f rom treacherous and perfidious acts. Basically, this 
requires that a soldier should distinguish himself as such 
by wearing a f ixed and distinctive sign (which usually takes 
the form of an established mil i tary uniform) and by carry
ing arms openly. Any attempts to feign civilian status or 
to pass off as a member of the opposing forces is tantamount 
to a gross violation of the basic principles of war and any 
transgressor in this regard wi l l forfei t the protection accorded 
by the Geneva Conventions. In other words, such indi

vidual loses his right to prisoner-of-war status and may 
hence be punished on capture by the opposing side for 
such conduct. 

Although it is possible to discern the rationale behind the 
above structure, it is clearly apparent that fundamental 
problems occur when attempting to apply the Geneva 
Conventions to cases of guerrilla wars or any irregular, 
l imited type of mil i tary confl ict . Firstly, many of these 
conflicts apply wi th in the territorial boundaries of a 
single state. Therefore it can be argued that such conflicts 
are not of an international character w i th the result that 
the Geneva Conventions are not applicable. This means 
that legal regulation wi l l occur solely at the instance of 
the domestic law of the state in which the confl ict is 
taking place. And the classical example of this nature 
consists of an incumbent government (which has the 
power to make laws as well as having all the state insti
tutions — such as the courts, the mi l i tary, hospitals and 
general administration — at its disposal) being confronted 
by a group of insurgents who operate outside this structure. 

THE DILEMMA 

Now every state wi th in the international community has 
some or other provision in its branch of domestic criminal 
law which outlaws conduct aimed at overthrowing the 
existing state structures through the employment of mil i tary 
force. And this is the high point of the dilemma confronting 
the laws of war in this regard since one of the fundamental 
principles of international law is that there shall be no inter
ference in matters that fall essentially w i th in the domestic 
jurisdiction of states. Therefore, so long as a particular con
f l ict is classified as internal, the laws of war do not apply 
and participants are subject to the ful l rigours of the criminal 
law of the particular state in which the confl ict occurs. 
This means that there is no objective neutral body of laws 
control l ing the conduct of the participants since the incum
bent government, (which is vested w i th sovereign legal 
author i ty) , is at the same time an interested participant. 
The effect of this is that such government is able to label 
the opposing forces as mere "terrorist cr iminals" and to 
treat them as violators of that state's criminal law. This in 
effect means that members of rebel forces are punished 
for mere participation in the confl ict (irrespective of 
whether or not their actions comply w i th the laws of 
war). And , as pointed out previously, this is tantamount 
to a violation of one of the most fundamental principles 
of those laws. It is this line of reasoning which enabled 
the Smith regime in Rhodesia to deny prisoner-of-war 
status to members of Z A N L A and ZIPRA and to imprison 
(and even hang) captive members of those forces for 
contraventions of the criminal law relating to " te r ror ism" . 
It is interesting to note that the def ini t ion of " te r ro r ism" 
was conveniently extended to include purely mil i tary 
actions and that any international implications thereof 
were simply ignored. 

In addition to this very basic problem of classification of 
most examples of guerrilla conflicts as internal (which 
meant that the laws of war wi l l not apply to them), there 
is the additional problem of attempting to bridge the wide 
gap that exists between guerrilla tactics and the tradit ional 
pattern of warfare espoused by the Geneva Conventions. 
As stated previously the latter apply to wars in the classical 
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tradit ional sense (which envisages the footbal l match 
analogy of two separate and distinctly-marked armies 
engaged in combat w i th each other while the spectators/ 
civilians remain total ly unaffected). It does not take much 
imagination to see that guerrilla tactics simply do not f i t 
this pattern. More often than not guerrilla wars start out 
as very much of a David vs Goliath type of situation where 
a small group of dedicated but inexperienced polit ical dissi
dents challenges the ful l might of the state. The latter is 
usually backed up by a professional force employing the 
latest in mil i tary technology. 

This means that guerrilla groups must rely on elements of 
stealth, surprise and, most important of al l , their very 
existence is dependent on the active support of the civilian 
populat ion. It is patently obvious that this constitutes a 
drastic departure f rom the tradit ional methods of waging 
war. Consequently many acts of sabotage wi l l be regarded 
as perfidious and the fact that many guerilla participants 
do not specifically distinguish themselves as combatants 
nor do they carry their arms in an open manner (i.e. the 
typical peasant-by-day guerrilla-by-night si tuation), would 
fall w i th in the classical def ini t ion of treachery. But the 
most important problem of all relates to the position of 
civilians during guerrilla wars since guerrilla movements 
generally regard the latter as " the water through which the 
fish (i.e. the guerrillas) must s w i m / ' This undermines and 
blurs any dividing line that might exist between the mil i tary 
and civilians and usually results in the latter suffering at 
the hands of both sides. For example in the seven-year 
Rhodesian Bush War, civilian fatalities "caught in cross 
f i r e " by Rhodesian Security Forces far exceeded the 
casualties incurred by mil i tary personnel on both sides. 
Finally the Geneva Conventions stipulate the provision 
of certain facilities (such as prisoner-of-war camps, field 
hospitals and medical care) implying a min imum standard 
that (although easily w i th in the reach of states) could never 
be attained by the average guerrilla group. 

Therefore one is confronted wi th yet another example 
where the laws of war do not accord w i th the reality of the 
actual methods and techniques of warfare. Thus, guerrilla-
type conflicts (which are occuring wi th considerable 
frequency nowadays) do not conform to the underlying 
assumptions of mil i tary conduct impl ici t in the Geneva 
Conventions and it is therefore necessary that the law 
should adapt in order to accommodate these patterns. 
Setting unrealistic standards based on legal assumptions 
that are incapable of applying to the factual situations 
that have subsequently developed wi l l result in the laws 
of war falling into disrepute and hence being ignored by 
both sides in guerrilla conflicts. Thus where the Geneva 
Conventions envisage a footbal l match type of situation 
(in which the two opposing sides as well as the participants 
and non-participants are clearly distinguishable), a similar 
analogy in guerrilla conflicts would be that of the two 
competing footbal l teams both wearing similar clothes 
to the spectators w i th the latter descending f rom the 
grandstands onto the field to participate at w i l l . There is 
no doubt that this latter image is total ly inappropriate to 
the framework provided by the Conventions and that any 
attempt to adhere and apply the latter to guerrilla conflicts 
is an exercise in fu t i l i t y and places intolerable strains on 
both parties. 

However, the situation is not one of total despair since 
there have been certain legal developments in terms of 
which the laws of war have been modif ied in order that 
they might have a greater field of application. There have 
also been certain amendments which serve to lower the 
standards of participation to include the less formal guer
rilla groups. These changes have been reflected in the 
1977 Protocols to the Geneva Conventions and wi l l be 
dealt w i th in Part Two of this article. 

(Part Two will be published in the March issue of REALITY) 


