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The Basic Conditions of Employment Act 
The Position of Women 

The growing importance of women workers in the labour force was 
highlighted by changes to the Factories and Shops & Offices Acts. The new 
'Basic Conditions of Employment* Act (No 3 of 83) confers dubious new 
rights on women workers. This Act consolidates and amends the above 
mentioned Acts. Once it is promulgated women will be 'free' to work longer 
ad more abnormal hours. 

The changes to women's working conditions follow the report of the 
Wiehahn Commission and reflect its general concern with the optimal 
utilisation of labour. 

Protective legislation was first introduced in South Africa in 1911 through 
the provisions of the Mines and Works Act which prohibited the employ
ment of women and children underground. The 1918 Factories Act laid 
down maximum working hours and conditions for women. The existing 
legislation safeguards the reproduction of the labour force in the following 
ways. Women are excluded from working underground and from handling 
substances harmful to the foetus. Pregnant women are prohibited from 
working four weeks before and eight weeks after child birth, unless the baby 
is still-born. Maternity benefits are also provided through the Shops and Of
fices and Factories Acts. Under the Factories Act women cannot work 
between 6.00pm and 6.00am. The maximum overtime permissible is 2 hours 
per day, on not more than 3 consecutive days and on not more than 60 days 
a year in total. The Shops and Offices Act does not limit overtime on the 
basis of sex but different maxima apply according to the type of work per
formed. Women under 18 are prevented from working later than 6.00pm 
unless they work in a tea-room or restaurant, where they may work until 
8.00pm. Women may not work after 1.00pm on more than five days in any 
one week. 

The Wiehahn Commission found that working conditions for pregnant 
women were considerably worse in South Africa than in other industrialised 
countries, particularly as regards protection from dismissal because of 
pregnancy, the right to re- instatement after confinement, the amount of 
leave prior to confinement and the level of compensation payable during the 
approved period of leave. The Commission felt that the following adjust-
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ments should be made: pre-natal leave should be increased from four to six 
weeks; sacking because of pregnancy should be prohibited; re-employment 
within a specified period should be guaranteed; and maternity benefits 
should be increased from 45 percent to 60 percent of normal earnings. 

They felt that restrictions on overtime and night work reduced the earn
ings of women and recommended that the amount of overtime permissible 
be the same for men and women. 

In August 1981 the Government submitted two draft bills consolidating 
the Factories and Shops & Offices Acts. These were the Conditions of 
Employment Bill dealing with hours, overtime, leave, etc. Matters of safety 
were covered by the new Machinery and Occupational Safety Bill. The 
aspects of these two bills relating to women workers were debated and 
enacted in the current session, a provision has been retained in the 
Machinery and Occupational Safety Act whereby women may be excluded 
from working in certain occupation. 

The Government white paper (following Wiehahn Commission Report V) 
had rejected the extensions of pre-confinement leave, maintaining that ex
isting provisions had not created undue hardship and that there was no 
sound reason for the period being extended to six weeks. However, the post-
confinement leave has been extended to women whose babies are still-bom 
or die soon after birth. With regard to maternity allowances, rather than in
creasing those under the Unemployment Insurance Fund, the new Basic 
Conditions of Employment Act abolishes the allowances previously 
available to women through the Factories and Shops & Offices Acts. Such 

. benefits are now only available through the Unemployment Insurance Fund 
(U1F). Thus women who work in industries designated as seasonal and who 
are therefore not covered by the U1F will no longer receive any maternity 
benefits. Previously they could draw these through the provisions of the 
Factories Act. Many women, particularly those in the Food Industry will be 
adversely affected by this new exclusion. The government rejected the 
proposal protecting pregnant women from terminatin of employment and 
that of obligatory re-instatement of employees after a given period, on the 
grounds that 'such a proposal would result in serious complications for 
employers' (WP Q 81). The government would urge employers to consider 
these cases sympathetically. So too was its response to the proposals that 
legislation be implemented requiring employers to assign light duties to 
pregnant women. 
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The Government white paper endorsed the commission's recommenda
tions on hours and overtime for women. The new laws mean that women 
can work at night and the same amount of overtime as men. This is a max
imum of 10 hours a week and 3 hours a day. They will no longer receive ad
vance warning or a meal in lieu of this. The new Act does make this over
time dependent on prior agreement between worker and employer. 

While the Act on the whole has extended coverage to more workers, the 
provisions affecting women deserve closer attention. It has been lauded as 
an advance for women workers, placing them on an equal footing with men, 
enabling them to share the fruits of overtime labour and to enter jobs requir
ing shift and other night work. However it might result in increased hardship 
for women, outweighing any possible financial gains. 

The Government white paper asserted that 'circumstances which led to 
the introduction of these protective measures decades ago have in the 
meantime changed to the extent that such practices are no longer necessary' 
(WP Q 81). However, there is no evidence that working class women no 
longer bear the brunt of domestic labour, that day care facilities and creches 
have improved sufficiently or that problems of transport at night have disap
peared. As an official of the Garment Workers Union points out 4the 
clothing industry employs a large number of blacks, coloureds and asians, all 
of whom have to travel long distances to get home. It is evading reality to 
pretend that it isn't a problem for women to travel to Soweto late at night'. 
(S. Express 6/2/83). On the other hand Mrs Roberta Johnston who headed 
the Study Group on Women and Employment which gave extensive 
evidence to the Wiehahn commission is reported to have said, 'If women 
have the wits to work they'll have the wits to make their own way home' 
(Star 11/2/83). 

The advantages of optional overtime for employers are obvious: flexibility. 
The working day can be increased to suit current needs and reduced at will. 
It has relative cost advantages: overtime is seen as being cheaper than 
employing additional workers on whose behalf contributions might have to 
be made to various benefit schemes. Also changing the amount of overtive is 
easier than retrenching workers, which can entail severance pay. 

lronicaly it was Mrs E.M. Scholtz (Conservative Party) who, although con
centrating on women's role in the family, raised important points during the 
recent debate in Parliament: 'Cheaper labour for longer hours — and that at 
the expense of the woman — is simply not desirable'. As regards voluntary 
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overtime she said, 'It is true that women can refuse to work overtime but in 
this connectin we should like to have the assurance that she will not be in
timidated and that the possibility of discriminating against such a woman 
could be regarded as an offence' (Hansard Q pp 519/520). 

Though the removal of restrictions on women's work follows trends in in
dustrialised countries there is growing concern in these counries about the 
harmful physical and social effects of shift work and excessive overtime, and 
there have been calls for improvement of these conditions for both men and 
women. All workers, men and women, should receive adequate wages for a 
normal day's work. 

(Shirley Millar, Cape Town, May 1983) 


