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CITY OF DURBAN.
NOTICE OF MOTION BY COUNCILLOR A.H. YOUNGLESON.
(Notice received 21st November,1939).

TO ALL MEMBERS OF THE CITY COUNCIL
Ther~

is attached hereto for your information

copy of letter dated 16th November, 1939, received from Mr.
Councillor A.H. Youngleson covering notice of motion in regard to
Asiatic Penetration, which will be submitted to the next meeting
of the City Council to be held on Friday, 24th November, 1939, at
2.35 p.m.

E. B. SCOTT.
TOWN CLERK.

Town Clerk's Office,
22nd November,1939.

DURBf~,
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COUNCIL.

53 McCord Road,
DURBAN.,
16th November, 1939.

The Torm Clerk,
DURBAN.
Dear Sir,
re Asiatic Penetration.
I was most gratified to witness the awakening to the
seriousness of this pl'.oblem i7hich was evidenced at the last meeting
of the City Council.
But I believe that in exhorting the Gc'lrernment
to take action towards the aolution of the problem, the City Council
has not done all that it can, and should, do in the matter.

.,.........

I believe that Local Authorities generally in this country,
and the Durban City Council in particular, owe a duty to their
citizens which they have so far failed to perform, and I propose by
this letter to put forward suggestions of apractic al and constructive
character for the fulfilment of that duty which I believe the City
Council will accept.
It is well known that there is already in existence a legal
means by which the penetration of areas tacitly set aside for one
race by members of another race can in theory bl:; prevented.
It
exists in the principle of the Anti-Asiatic clause, l:ihereby it is
possi ble for a.ll the OImers of property in any 10cB,li ty to agree to the
registration upon their title deeds of a condition which forbids the
alienation or occupation of any of them to or by persons other than
Europeans.
This of course is only one aspect of the principle, for
the converse of it (an Anti-Europeap clause) is equally competent.

~

There can be no doubt that a condition of this kind is a
valid and enforcible condition in law.
In theory it is a velid and
eff~cttve means of meeting the problem but in practice it is of very
little value.
To my mind it fails because it is affected by two vital
wea~esses. ,
The first is that it is too expensive ; and the second is
that unless all mmers in the area involved co-operate to t.he fullest
extent and agree to impose the condition upon ~ the properties in the
area, it is of no value because it cannot fulfil its ultimate purpose.
I acknowled ge that the City Council dan do nothing 'li/hich v.rill
directly remove these t wo weaknesses. The cost of registering an
Anti-Asiatic clause is fixed by the Deeds Registeries Act and can be
regulated only by the Union Parliament ; and the same applies to the
question of creating machinery which will compel an unwilling ovmer in
an area, surrounded by a maj ority of other ovmers vdlling and anxiou s
to impose the condition on all the properties in the area, to
accept and obey the wishes of the majority: but it coyJ:g and would
greatly improve the present unsatisfactory st.ate of affairs if it
secured le?islative authority to come to the assistance of those of its
citizens who wish to place the condition upon their properties but are
deterred from doing so by the expense in lJhich it '::ould involve them.
At the present moment there are mmers in Poplar Road who are deterred
in this way and there must be many others.
The Council has at present
no power to contribute towards the expenses which an ovmer is compelled
so to incur, and I urge that it should now seek the power to do this.

II
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I believe that it is ethically right that a Local Authority
should come to the assistance of its burgesses in this way.
In this
country it is undoubtedly desirable that the different races which
inhabit it should live apart from one another and. the ideal of
achieving this condition is fully consistent w.i th the duty of a
loc al authority to protect and advance the amenities of its area.
This condi tian is as much as amenity as are public gardens, parks and
trees, 'lehich it is the duty of a City Council to provide.
Such PJ1
attitude is not due to racial prejudice.
"It may be due I think, to a
combination of many reasons: for example ••••• a difference in
social customs or standards of living or hygiene, or to a strong
preference amonB; Europeans to reside, if reasonably possible, amongst
persons similar to themselves in race, class, manner of living and
tastes, and to the fact that any particular neighbourhoods being so
occupied may add appreciably to the value of the individual properties
it contains ••••
In my view a Board such as Respondent Board (i.e.
· a Locel Board and a fortiori a City Council) is entitled to take
such considerations RS the foregoing into account and to act upon them
in devising a to~~ planning scheme: and if it does so bona fide ·for
that ~urpose it cannot be said to have been actuated by racial
prejudice or discrimiJ;lation tl •
(Mr. Justice Se~ke in his judgment in
the case of Westville and New Germany Indian Educational Society vs.
Westville Local Board, on the 21st June, 1938).
I do not restrict myself in this connection to the Anti
Asiatic clause pure and simple, for I believe that just as Europeans
prefer to live amongst themselves and Natives prefer to live amongst
themselves, so too do the members of our Indian community in generoJ.
prefer to live amongst themselves.
This preference has evidenced
itself in the localisation of the Asiatic popUlation in this City which
is so prominent a feature of it.
It is just therefore that if Indians
wish to impose upon their properties an "Anti-European clausell, they
should be encouraged to do so : and it is just as consistent with the
City Council's duty to preserve the amenities of this City to do that
as it is to encourage its European citizens to do the converse.

r--

I do not stop at that point, however, instead, I go a step
further in a direction which will increase still further the value and
usefulness of such conditions.
I understand that the City Council
is not entitled to engage itself as a party to any condition of this
kind which private owners wish to impose upon their properties.
Thi::-j
is unfortunate, because it means that if a breach of it is committed
at any time, the burden of enforcing the condition rests upon the
shoulders of individual citizens.
This burden is one which rightly
belongs to the Corporation.
The enforcement of such condition i s
~an essential part of its duty as the custodian of the amenities of the
City.
I believe, therefore, that it is necessary for the
completion of the proposal I have made, that the Council should at the
same time seek power to be a party to all such conditions as property
owners in the City may seek to introduce, with authority to take action
for the enforcement of them if any of them are at any time disobeyed.
I acknowledge that legislation of the kind I advocate will
not represent a final solution of the problem.
To find that is the
duty and privilege of the Union Parliament : but such legislation
would undoubtedly be a step in the right direction which it is the duty
of the Durban City C.. .·uncil to take.
It will whatever else it may
achieve, enable our burgesses to help themselves in the matter to a
degree which they cannot do now.

II

1'"1t~

- :3 

I ask that you would circulate this letter amongst
members of the City Council, and I beg to give notice that it is my
intention to move at the next meeting of the Council as follows:

1.

This Council accepts that it is its duty to
encourage its burgesses themselves to check the
penetration of areas tacitly set aside for one
race by another or other races; and desires, in
the fulfilment of that duty, to be empowered
(a) by- loans or gr.s.nts of money to n;nder
assistance to property o,~ers *ho impose upon
their title-deeds a condition forbidding the
alienation or occupation of them otherwise
than to or by persons of s~ecified races, and
(b) t.o make itself a party to such conditions

and to enforce the oroper observance of them.
2.

That the matter of promoting such legislation as may
be necessary to enable the Council to do these things
be referred to the Legislation Sub-Committee for
consideration and report.
Yours faithfully,

(Sgd. )

A. H. YOUNGLESON.

