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. The Interim Constitution of the · 
Republic of South Africa: 

A Summary 
Introduction 

On the 17 November 1993 the Multiparty negotiators 
at the World Trade Centre ended more than three 
years of negotiations by agreeing to a package that 
spalls out how South A1iica will m<>ve from the era of 
Apartheid under the government of the National 
Party, to an era of one-person one-vote without 
regard to the colour of one's skin. 

The six-pack deal 
All in all there were six separate agreements. These 
were agreements on: 
(i) the establishment on a Transitional Executive 

Council, which will monitor the activities of the 
government in the runup to elections, 

(ii) an Independent Electoral Commission, which will 
administer the elections to be held on 26,27 and 
28 of April and ensure that the elections are "free 
and fair", 

(iii) an Electoral Act, which spells out how the 
elections shall be conducted, 

(iv) an Independent Media Commission, which will 
monitor all state controlled media to ensure that 
all parties in the elections are treated fairly and 
equally in government media, 

(v) an Independent Broadcasting Authority, which 
will be responsible for granting licenses to radio 
and television, and 

(vi) an agreement on an Interim Constitution for 
South Africa. 

The Importance of the 
Interim Constitution 
Of all these agreements the agreement on an 
Interim Constitution is by far the most important one. 
The Interim Constitution spells out two important 
aspects of the transition to a one-person one-vote 
government. Firstly, the Interim Constitution spell out 
how the final constitution of South Africa will be 
drawn up. Secondly, it spells out how South Africa 
will be governed for the next two to five years. 

Although this constitution will only govern South 
Africa for the next two to five years, its impor
tance goes far beyond this. This is because the 
forms of government that the Interim Constitution 
will establish will not be easy to change, since 
many of the principles on which the Interim 
Constitution is based have been entrenched and 
the final constitution will also be based on them. 
The lives of millions of ordinary people and their 
organisations will be profoundly and deeply 
affected by the Interim Constitution. For this 
reason, it is clearly important that Interim Consti
tution be studied and understood by as many 
people as possible, especially those active in the 
mass organisations of the people. 

The need for a 
summary of the 
Interim Constitution 
The Interim Constitution is however one of the 
longest and the most technical constitutions in 
the world. This makes it a document that is not 
easily accessible. The summary that follows is 
aimed at providing people with access to the 
main provisions of the Interim Constitution and so 
equiping people with an understanding of what is 
clearly the most important document to come out 
of the struggle for democracy.in South Africa. 

What the Interim 
Constitution contains 
The Interim Constitution is divided into fifteen 
(15) chapters and seven (7) schedules. The 
Chapters, in the order in which they appear in the 
Interim Constitution, deal with the following 
issues: 

Ch. 1} This chapter deals with the establishment 
of the Republic of South Africa, National 
Symbols, Languages, and the role of the 
Constitution in the new South Africa. 
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Ch. 2) This one deals with the issue of who is a 
citizen of South Africa and who can vote. 

Ch. 3) This chapter deals with basic and fundamen
tal rights which individuals have and which cannot 
be violated by the State. 

Ch. 4) This chapter deals with the Parliament, its 
composition, structures and its powers. 

Ch. 5) This chapter deals with how the new constitu
tion will be written and adopted. 

Ch. 6) This chapter deals with how the President, 
the Executive Deputy Presidents, and the Cabinet 
will be elected, how they will function and what 
their powers will be. It deals with the issue of the 
Government of National Unity. 

Ch. 7) This chapter deals with the judiciary, its 
composition, how the judges will be appointed, 
and it also establishes a Constitutional Court. 

Ch. 8} This chapter establishes a number of "inde
pendent" bodies that deal with a variety of issues. 
These are the Public Protector, the Human Rights 
Commission, a Commission on Gender Equality 
and a Commission on Restitution of Land Rights. 

Ch. 9) This chapter deals with the important question 
of Provincial Government, its composition, its 
structures and its powers. 

Ch. 10) This chapter deals with the "framework" for 
Local Government. The details of what Local 
government will look like, and how it will function 
in the interim, are contained in the Local Govern
ment Transition Act, also passed in 1993. 

Ch. 11) This chapter deals with the role and status of 
Traditional Authorities in the new South Africa, 
and it also establishes Provincial Houses of 
Traditional Leaders as well as a Council of 
Traditional Leaders. 

Ch. 12) This chapter deals with General Financial 
Affairs including the office of the Auditor-General, 
and the South African Reserve Bank. It also 
establishes a Financial and Fiscal Commission as 
well as a Commission for the Remuneration of 
Representatives. 

Ch. 13) This chapter deals with the Public Service. It 
also establishes a Public Service Commission as 
well as Provincial Public Service Commissions. 

Ch. 14) This chapter deals with the police and the 
defence force. 

Ch. 15) This chapter of the Interim Constitution deals 
with the status and role of the existing institutions, 
especially the civil service-and the judiciary, in the 
new South Africa. It also deals with the future 
status of laws that were passed under the apart
heid governments, as well as with the future 
status of the benefits that were enjoyed by civil 
servants and political office-bearers under the 
apartheid governments. 

Following the last chapter are seven (7) schedules: 
Schedule 1 deals with the division of Sjouth Africa 

into nine (9) Provinces and spell out which towns 
fall into which provinces. 

Schedule 2 deals with the procedure to be 
followed in electing the representatives to the 
National Assembly and to the Provincial 
Legislatures. 

Schedule 3 lists the oaths of office of the various 
representatives. 

Schedule 4 spells out the Constitutional Prin
ciples, according to which the final constitution 
must be drawn. 

Schedule 5 deals with the procedure for electing 
the President. 

Schedule 6 lists the areas of government that a 
Provincial Legislature may pass laws on, and 

Schedule 7 lists a number of Acts of Parliament 
that will no longer be valid when the Interim 
Constitution takes effect. 

After nsgotiations with the Freedom Alliance a 
number of amendments were made to the Interim 
Constitution. This summary will incorporate these 

, amendments. 
( 

One important amendment that needs mention is 
that a new chapter was added to the Interim 
Constitution, i.e. Chapter 11A. This Chapter 
deals with how those who want a Volkstaat will 
go about getting one and ~ also established a 
Volkstaat Council, which will be the institution 
through which a Volkstaat will be achieved. 

References made to the Interim Constitution in 
this summary are to Act 200 of 1993: Constitution 
of the Republic of South Africa, 1993. References 
to the Amendments are to Act no.2.of 1994: 
Constitution of the Republic of South Africa 
Amendment Act, 1994. 

How this summary is 
organised 
This summary of the Interim Constitution will be 
organised into twelve (12) chapters. These 
chapters do not follow and do not correspond to 
the chapters of the Interim Constitution. This 
division into chapters is only meant to facilitate 
the reading of this summary. Since the main aim 
of this summary is to facilitate an understanding 
of the Interim Constitution, different chapters and 
sections of the Interim Constitution will be 
grouped under one chapter of this summary 
where they deal with the same issue. 

In order to assist those who want to refer to the 
Interim Constitution itself, references to the 
Chapters and sections of the Interim Constitution 
related to those dealt with in the chapters of the 
summary, are also included. 
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[See Chapter 5, specifically Sections 68 to 74, as 
well as Schedule 4 of the Interim Constitution] 

The final constitution of South Africa will be drawn 
up by a body of representatives, known as the 
Constitutional Assembly, which will be elected on the 
26, 27 and 28 of April 1994. These representatives 
will write a constitution in terms of guidelines known 
as Constitutional Principles. 

The Constitutional 
Assembly 
The Constitutional Assembly will be made up of 400 
members of the National Assembly and 90 members 
of the Senate. This means that the Constitutional . 
Assembly will have 490 delegates. At its first sitting it 
will elect a Chairperson and a Deputy Chairperson, 
who shall preside over the meetings of the 
Constitutional Assembly. 

The Constitutional 
Principles 
When writing the final constitution the Constitutional 
Assembly has to follow guidelines called Constitu
tional Principles. These Constitutional Principles 
were agreed to at the Multiparty talks at the World 
Trade Centre. These Constitutional Principles are 
Mentrenched", and they cannot be changed or 
amended by the Constitutional Assembly. 

There are thirty-four (34) principles that are spelt out 
in the Interim Constitution. These principles cover 
nine (9) broad areas, and specific guidelines-for the 
Assembly to follow are spelt out. A brief outline of 
these areas, and what the guidelines say, follows: 

(a) The nature of the political system 
and the fonn of state 

■ One sovereign state, a multi-party system with 
regular elections and a system of proportional 
representation. 

■ Racial and gender discrimination shall be 
prohibited, there shall be equality before the 
law and basic human rights shall be protected 
by a Bill of Rights. . 

■ South Africa shall be a constitutional state (see 
Chapter 2), there shall be a division of powers 
between th_e legislature (parliament), the 
judiciary (courts) and the executive. 

■ Government shall be structured at national, 
regional and local level and there shall be 
democratic representation at all these levels. 

(b) Protection of the rights of minorities 

■ Minority parties shall have a meaningful 
participation in the legislative process. 

■ There shall be Mcollective rights of self• 
determination", which means associations 
based on language, culture and religion may 
be formed and they will be protected. 

t ■ Those who want a volkstaat or an autonomous 
area within South Africa are entitled to it 
provided that it.can be shown that the majority 
of the people they claim to represent agree to 
such a volkstaat or autonomous region. 

(c) Powers and functions of Provincial 
Government 

■ The powers and functions of Provincial Gov
ernment that are in the Interim Constitution 
shall not be changed significantly. when the 
new constitution is drafted. 

■ Amendments to the final constitution that 
change the powers and functions of provinces, 
shall require special majorities of the parlia
ments of the provinces or of a province that is 
affected by such a change. 

■ Provinces shall have both exclusive and 
concurrent powers in the new constitution. 

■ There shall be maximum devolution of power 
and the level of government responsible for 
delivery of a seivice shall be empowered in the 
constttution to be responsible for such delivery. 

■ A national government shall not exercise its 
powers - concurrent or exclusive - in a manner 
that undermines provincial government. 

■ If disputes between the provincial and 
national government cannot be resolved they 
shall be take_n to the Constitutional Court. 

(d) Finances 

■ National and provincial government shall 
have fiscal powers defined in the constitution. 

■ Each level of government shall have a consti
tutional right to an equitable share of revenue 
(taxes) collected nationally. 
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■ There shall be a Financial and Fiscal Commission 

with representatives from all provinces which will 
be responsible for recommending financial and 
fiscal policy to the government. 

■ There shall be an independent Reserve Bank and 
Auditor-General. 

(e) The Public Service 

■ There shall be an independent and impartial 
Public Service Commission which will set out how 
the public service shall operate and its conditions 
of service. 

■ The public service shall be efficient, non-partisan 
and shall reflect the population of South Africa. 

(f) Right to organise 

■ Workers shall have the right to form trade unions 
and employers shall have the right to form em
ployers' associations. 

(g) Local Government 

■ The constitution shall set out a framework for 
local government and an Act of Parliament shall 
spell out the details of the powers and functions of 
local government. 

(h) Traditional Leaders 

■ The status and role of traditional leaders shall be 
recognised, promoted and protected. 

(i) Sunset Clauses 

■ The government of national unity shall be in place 
for five (5) years and no national elections shall be 
held before 30 April 1999. 

The Writing of the 
Constitution 
The Constitutional Assembly has to complete writing 
the final constitution within two (2) years, which 
means that it has to complete its work by about May 
1996. 
For the constitution drafted by the Constitutional 
Assembly to be passed as the final constitution of 
South Africa it will have to: 
(i) be agreed to by a two-thirds(2\3) majority in the 

Constitutional Assembly (i.e. 327 out of 490 
delegates) and 

(ii) be passed by the Constitutional Court as being in 
line with the Constitutional Principles. 

If one of these two conditions are not met, then the 
constitution cannot be passed. 

If the Constitutional Assembly cannot agree to a 
new constitution - i.e. if there is no two-thirds 
majority - then a constitution agreed to by fifty 
(50) percent plus one and passed by the Consti
tutional Court as being in line with the Constitu
tional Principles shall be put to a national referen
dum. If it is approved by 60% of the voters in the 
referendum it shall be the final constitution. 

If the constitution does not get 60% in the refer
endum then the President shall dissolve parlia
ment and call new elections. The new Constitu
tional Assembly shall then go through the same 
process of drawing up the new constitution in line 
with the Constitutional Principles. 

[See Chapters 1, 3, 7 and 15; specifically 
Sections 4, 7 to 35, 96 to 109, 241, 242 and 
247 of the Interim Constitution] 

Constitutional State 
South Africa shall be a "constitutional state", and 
this means that the constitution shall be the 
highest law in the country and all levels of 
government cannot pass laws or do things that 
go against the constitution. 

If anyone thinks that the government has passed 
a law or done something which ,goes against the 
constitution they can take the government to the 
Courts to challenge that law or decision. If the 
courts decide that the government's actions were 
unconstitutional they can instruct the government 
to change that specific law, or to reverse its 
actions. 

In the old South Africa, the parliament was the 
highest body in the country and it could not be 
challenged in the court. Now the Constitution is 
the highest law and government must draft laws 
which are in line with the constitution. 

The Bill of Rights 
One of the important sections in the Interim 
Constitution is the Bill of Fundamental Rights. 
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This chapter of the constitution lists a number of 
rights that are protected by the constitution and 
which cannot be violated by the state. These rights 
afford protection to individuals, and to institutions or 
to companies which are legally registered and 
recognised. 

An important feature of this Bill of Rights is that it 
only offers protection against violations of these 
rights by the state; it does not offer protection 
against other individuals, institutions or companies. 

The Bill of Rights lists a number of rights, and the 
following is a summary of these rights: 

(a) General individual freedoms 

■ There shall be equality before the law and all 
forms of discrimination are prohibited; this does 
not prevent the advancement of groups which had 
been discriminated against in the past, although 
whoever feels that they have been discriminated 
against can take the government to court. 

■ There shall be freedom of religion, belief, 
opinion, expression, movement, residence, and 
the dignity and security of persons, and their 
privacy shall be protected. 

■ There shall be access to the courts, and to 
information and everyone has a right to a written 
explanation about the decisions of the state that 
affect their interests. 

■ Penal servitude, detention without trial and"the 
denial of one's citizenship without justification are 
outlawed. 

■ All have a right to their culture and language. 

(b} Rights to organise 

■ There shall be freedom of association, assem
bly, demonstration and petition without bearing 
arms. 

• All have a right to form and join political parties 
of their choice. 

■ Workers shall have the right to strike for the 
purposes of collective bargaining, and employers 
shall have the right to lock out workers on strike. 

(c) Rights relating to the economy 

■ All shall have the right to engage in economic 
activity and to use their property as they wish; this 
shall not prevent measures aimed at improving 
the quality of life of others, although such actions 
must be justifiable in a court of law. 

■ Private property shall be protected and the state 
can only expropriate or nationalise property after 

· paying compensation: this compensation must 

take into account the market value of, and 
investments in, the property, the history of how 
the property was acquired and the interests of 
those affected. 

{d) Social rights 

■ Children shall have a right to parental care, 
basic nutrition, security, basic health and social 
services. 

■ All shall have a right to basic education and 
to equal access to educational institutions. 

■ All shall have a right to establish their own 
schools based on language, culture and 
religion. 

The rest of the Bill of Rights deals with the 
conditions under which these rights can be 
limited or suspended, e.g. in a State of Emer
gency. 

The role and composi
tion of the judiciary 
The introduction of the "constitutional stateK and 
of the Bill of Rights has turned the judiciary into a 
very important section of the state. The judges of 
the Supreme Court will from now on be respon
sible for safeguarding and interpreting the consti
tution, and for ensuring the application of the Bill 
of Rights. This means that all the disputes 
concerning the rights contained in the constitution 
will be settled by the judges. 

In addition to the existing courts the Interim 
Constitution has established a Constitutional 
Court. This will be the highest court of appeal for 
all cases concerning the interpretation of the 
constitution as well disputes concerning rights 
contained in the constitution. 
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In terms of the composition of the judiciary, all the 
existing judges of the Supreme Court are guaran
teed their positions and their conditions of service 
and salaries are guaranteed. The Interim Constitu
tion also specifies that jugdes can only be removed 
by recommendation of the Judicial Services Com
mission and by a majority vote in the Parliament, i.e. 
in the National Assembly and Senate. 

The Constitutional Court shall be made up of eleven 
(11) judges, one of whom shall be the President of 
the Constitutional Court. This court shall be made up 
in the following way: existing judges of the Supreme 
Court, attorneys, advocates or lecturers in law at 
universities who have practised or lectured for at 
least ten (10) years, and at most two (2) people with 
expertise in the field of constitutional law. 

All these judges shall be appointed by consensus 
between the President, the existing Chief Justice 
(the highest judge in the country at present), and the 
Cabinet. After the President of the Constitutional 
Court has been appointed he/she will also be 
consulted in the appointment of the other judges. 
Furthermore, these judges will be appointed from a 
list that will be compiled by a body known as the 
Judicial Services Commission (JSC). The Presi
dent and the Cabinet can only appoint people who 
appear on this list. 

The JSC will be made up of seventeen (17) (some
times eighteen) people who will be the Chief Justice, 
the President of the Constitutional Court, the Minis
ter of Justice, four Senators, two advocates and two 
attorneys nominated by attorneys and advocates, a 
professor of law, two attorneys and two advocates 
nominated by the President and the Cabinet, and 
one Judge President elected by other Judge Presi
dents. 

In addition to guaranteeing the positions of the 
judges of the Supreme Court the Interim Constitution 
also guarantees the positions of the magistrates, 
Attorneys-General, and other judicial officers. All 
cases now taking place against the existing govern
ment will continue against the new government after 
the elections. 

[See Chapter 4, and specifically Sections 40 to 
59, 234, 246, 249, 250 and Schedule 2 of the 
Interim Constitution] 

The national Parliament of South Africa will be 
made up of two houses. The one house will be 
known as the National Assembly and the other 
one will be known as the Senate. Together these 
houses will be responsible for making the laws of 
South Africa in line with the constitution. 

The National Assembly 
The National Assembly will have 400 delegates. 
Some 200 of these delegates will be elected on a 
national basis through a system of proportional 
representation. 

This means that each of the parties participating 
in the elections will get seats in the Assembly 
corresponding to the number of votes it gets. A 
party that gets, for example, 60% of the national 
tvotes will get 60% of the 200 seats in the Na-
tional Assembly. 

The other 200 seats in the National Assembly will 
be filled by delegates elected from different 
regions. Each of the nine (9) regions of the new 
South Africa (see Chapter 5) will each get a 
certain number of the 200 seats reserved for 
regional delegates in the National Assembly, 
depending on the population of the region. 

There will be two ballot papers when people vote 
in April. One ballot paper will be for the delegates 
chosen on a national basis - different parties will 
list the names of their candidates contesting the 
200 seats in the National Assembly in what is 
known as a national list. 

The other ballot paper will choose delegates who 
will be going to the National Assembly from the 
regions. Each of parties will list the names of their 
candidates going to the National Assembly from 
the regions in what is known as regional lists to 
the National Assembly. 

It has been recommended that the 200 seats 
reserved for regional delegates be allocated 
among the provinces as follows: Western Cape -
21; Eastern Cape - 26; Northern Cape - 4; 
KwaZulu\Natal - 40; Orange Free State - 15; 
North-West - 17; Northern Transvaal - 20; 
Eastern Transvaal - 14; PWV - 43. 

The National Assembly will be convened within 
1 O days after the elections. At the first meeting of 
the National Assembly delegates will elect a 
Speaker and a Deputy Speaker, whose function it 
will be to chair the meetings of the National 
Assembly. 
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The Senate 
The second house of Parliament, the Senate, will be 
made up of 90 delegates from the nine (9) regions of 
South Africa. Each regional parliament will nominate 
1 O representatives to the Senate. 

The 1 O delegates from each region will reflect the 
proportion of seats that each of the parties in the 
regional parliament holds. For example, if a particu
lar party has 50% of the seats in the regional parlia
ment then 50% of the 1 0 delegates to the Senate will 
come from that party. 

The Senate will hold its meeting within 30 days after 
the clecticns and will olact a Presid&nt of the Senate 
and a Deputy President of the Senate, who will chair 
the meetings of the Senate. [This President and 
his\her deputy are different from the President of the 
country as a whole: they are chairpersons of the 
Senate.] 

All members of parliament are protected from being 
sued or charged for anything they might say in the 
course of their work in parliament. 

The law-making process 
Bills (i.e. a law that has not yet been passed by 
parliament), can be introduced in either of the two 
houses. In order to become law such bills must be 
passed by a simple majority in both houses. 

If one of the houses rejects the bill passed by 
another then the bill will be referred to a committee 
of parliament to try and find a compromise. After this 
the bill will be considered by both houses sitting 
together - i.e. the 490 delegates - and it will be 
passed by an ordinary majority. 

This procedure, however, does not apply to bills 
dealing with money, constitutional amendments 
and with those amending the powers and func
tions of provinces. 

The procedure for bills dealing with money will be 
dealt with in chapter 7, that dealing with constitu
tional amendments will be dealt with in chapter 12, 
and that dealing with amending the powers and 
boundaries of provinces will be dealt with in chapter 
5. 

[See Chapter 6, specifically Sections 75 to 95, 
235 and Schedule 5 of the Interim Constitu
tion} 

The President 
( 

South Africa shall have an Executive President. 
This means that the President shall be involved in 
the day-to-day formulation and implementation of 
government policy. He\shall be elected by the 
delegates to the National Assembly at its first 
meeting. The President shall hold office for a 
period of five (5) years. 

Some of the issues the President will be respon
sible for are the appointment of judges according 
to guidelines laid down by the constitution, the 
appointment of diplomatic officers, chairing the 
Cabinet and making other important appoint
ments like appointing the Chief of the Defence 
Force. In undertaking all these duties, however, 
the President has to consult the Executive 
Deputy President and also to reach consensus 
with the Cabinet. 

The Executive 'Deputy 
Presidents 
South Africa shall have at least two Executive 
Deputy Presidents. Every party that has at least 
20% of the votes or 80 seats in the National 
Assembly will be entitled to nominate an Execu
tive Deputy President from among its members in 
the National Assembly. If, besides the majority 
party, no other party gets 80 seats in the National 
Assembly, then the party with the second largest 
number of seats and the majority party will each 
be entitled to nominate an Executive Deputy 
President. Like the President, the Executive 
Deputy Presidents will hold office for a period of 
five (5) years. 
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In cases where the President~cannot perform his\her 
duties, either because he\she is out of the country or 
is ill, one of the Executive Deputy Presidents will act 
as the President. 

The Cabinet 
The Cabinet of the South African government for the 
first five (5) years after the elections in April will be 
based on the idea of a Government of National 
Unity. This means that all parties which get at least 
20 seats in the National Assembly, i.e. 5% of the 
seats, will have representation in the Cabinet. A 
party's representation in the Cabinet will depend of 
the number of seats it holds. If a party has 30% of 
the seats, for example, it will have 30% of the seats 
in the Cabinet. The way the various po5ts are 
distributed between the different parties will depend 
on the negotiations between the President, the 
Executive Deputy Presidents and the leaders of the 
various parties that have seats in the Cabinet. There 
will be at most 27 Cabinet ministers in the Cabinet. 

The Cabinet will be responsible for the formulation 
and implementation of government policy and the 
President and the Deputies have to consult the 
Cabinet on all the important elements of government 
work. The Cabinet will work on the basis of consen
sus and will also try to ensure that the work of 
governing the country is not hindered by minority 
parties. 

Although the Constitutional Assembly will complete 
drafting a final constitution within two years, the way 
the Cabinet is made up, and the way it functions, will 
not be changed for at least five years. 

[See Chapter 9, specifically Sections 124 to 154, 
160 to 173,235, and Schedules 1 and 6 (both 
Schedules as amended by Act no 2 of 1994) of 
the Interim Constitution] 

South Africa shall be divided into nine(9) regions, 
called Provinces. These will be the Western Cape, 
KwaZulu/Natal, Northern Cape, Northern Transvaal, 
North-West, Eastern Cape, Eastern Transvaal, the 
Orange Free State and the Pretoria-Witwatersrand
Vereeniging Provinces. The Provinces will be the 
second tier or level of government after the national 
level. 

They will have both powers to make laws and to 
implement these laws throughout the executive of 
the Province. 

Provincial Legislature 
and its powers 
Each province shall have a parliament, called a 
legislature, which shall be responsible for making 
laws in the province. Representatives to the 
Provincial Legislatures will be elected on the 
basis of proportional representation. If, for 
example, a party gets 40% of the votes in the 
province it shall have 40% of the seats in the 
Provincial Legislature. There will be a separate 
ballot paper on which voters will vote for parties 
that they want for the Provincial Legislature. 

· Different parties will list their candidates for the 
different Provincial Legislatures on a list known 

e as a regional list for provincial legislatures. 
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The different Provincial Legisl~tures shall have at 
least 30 delegates but not more than 100 delegates. 
The number of these delegates is based on estima
tions of the population sizes of the different prov
inces. It has been suggested that the ·1egislatures of 
the different provinces have the following number of 
representatives: 

Western Cape - 42; 
Eastern Cape - 52; 
Northern Cape - 30; 
KwaZulu\Natal - 80; 
Orange Free State - 30; 
North-West - 34; 
Northern Transvaal - 40; 
Eastern Transvaal - 30; 
PWV-86. 

Like the representatives to the National Parliament, 
the representatives to the Provincial Legislatures will 
be protected from being charged or sued in a court 
of law for anything they might say in the course of 
their work as members of the legislature. 

The laws made by a Provincial Legislature shall only 
apply within the Province in which they were passed. 
Like the laws that will be passed nationally, these 
laws cannot be out of line with the national constitu
tion and they cannot violate the Bill of Rights. 

The Provincial Legislatures can pass laws on 29 
areas or issues that are spelt out in Schedule 6 of 
the Constitution, as amended by Act no. 2 of 1994. 
Some of the important areas that Provincial Legisla
tures will pass laws on are: agriculture, all education 
excluding universities and technikons, health ser
vices, housing, local government, police, public 
transport, tourism, trade and industrial promotion, 
urban and rural development and welfare services. 

The national government also has the right to pass 
laws on these areas, but only within certain limits set 
by the constitution. The constitution says that a 
national Act of Parliament shall override a provincial 
law if the matter cannot be effectively regulated by 
one province, and if the legislation sets norms and 
minimum standards that provincial laws must abide 
by. The national parliament can also override a 
provincial law if it thinks that the provincial law would 
prevent or obstruct the implementation of economic 
policy or would endanger national security. 

In cases where there are disputes between _a 
provincial legislature and the national government 
over which of the two governments' law shall be 
valid, the two governments can take the dispute to 
the Constitutional Court. In deciding this dispute the 
Constitutional Court will have to be guided by the 
consideration that the constitution also says that the 
national government should not exercise its legisla
tive and executive powers in a manner that 

undermines the legislative, executive, geographi
cal, and institutional integrity of a province. 

After negotiations with the Freedom Alliance, the 
constitution was amended to say that the powers 
and functions of provinces that are in the Interim 
Constitution shall not be significantly changed 
when the Constitutional Assembly drafts the final 

lonstitution; in other words the powers and· 
functions of provinces that are in the Interim 
Constitution are "entrenched". 

The Prime Minister and 
the Executive 
Each province shall have a Prime Minister and an 

, Executive Council (which is a provincial Cabinet) 
that will be made up of ten (10) ministers. The 
Prime Minister shall be elected at the first meet
ing of the Provincial Legislature. The Executive 
Council shall be formed according to the same 
pririciples on which the national Cabinet was 
formed. Every party that holds at least 1 0% of the 
seats in the legislature shall be entitled to a post 
in the Executive Council. 

The Prime Minister and the Executive will be 
responsible for the day-to-day running of the 
government of the province and for the formula
tion and implementation of government policy at 
a provincial level. 

The Prime Minister and the Executive shall work 
together on the basis of consensus and shall 
also ensure that the provincial government is able 
to perfom its work. 

The Commission on 
Provincial Government 
One of the important bodies established by the 
interim constitution is the commission on 
provincial government. The commission shall 
be made up of at least 1 O members, but not more 
that 15. Each of the nine provinces shall have a 
representative nominated by consensus between 
the President and the prime minister of the 
province. This means that the majority of people 
on this commission will be the representatives 
from the provinces. 
The commission will be responsible for facilitating 
the setting up of provincial government, and 
finalising the number and boundaries of 
provinces. 
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The commission on provinciargovemment will also 
be central in the rationalisation of existing state 
departments into national and provincial state 
departments. The commission will also advise the 
Constitutional Assembly on the constitutional pow
ers, rights and functions of provinces in the final 
constitution, including on the financial powers of 
provinces, the functions and powers of local govern
ment and any other matters that relate to provincial 
government. 

[Issues dealing with the financial affairs of 
provinces will be dealt with in Chapter 7.J 

primary health services, education, and housing 
in a sustainable manner. 

The by-laws, i.e. local government regulations, 
passed by local government must not contravene 
or go against the national constitution, an Act of 
the National Assembly or an Act of the Provincial 
Legislature. 

Executive Committee 
of Local Government 
The Executive Committee of local governments 
will also follow the approach of forming the 
Cabinet at the national and provincial level. The . :j;i:t~t~i$#if:?-
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-'-,JPlt'Jm party gets in the Executive will depend on the 
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[See Chapter 10 and specifically Sections 174 to 
180, and 245 of the Interim Constitution] 

Local government will be the third tier or level of 
government, and it will be the lowest level after the 
national and provincial level. There shall be different 
kinds of local government - metropolitan (i.e. of big 
cities like Johannesburg), urban and rural local 
government. Although local government is the lowest 
level of government, the Interim Constitution also 
says that the national and provincial government 
cannot act in a manner that undermines the basic 
"status, purpose and character of local government". 

The Interim Constitution, however, only deals with a 
framework for local government, and the details of 
local government in the transition are spelt out in the 
Local Government Transition Act, which was passed 
by. the Tricameral Parliament in 1993. 

Powers of Local 
Government 
The Interim Constitution says that the powers, 
functions and structures of local government shall be 
determined by national and provincial government. 
Unlike the powers of national and provincial govern
ment, the powers of local government shall not be 
spelt out in the national constitution but they will be 
spelt ou~ ,Ct an Act of the national or provincial 
parliaments. The Interim Constitution does say, 
however, that local governments must be given 
powers that will enable them to provide services like 
water, sanitation, transportation facilities, electricity, 

local government. The Executive Committee will 
strive to work on the basis of consensus and if 
no consensus can be reached, issues shall be 
decided on the basis of two-thirds majority. 

Elections to Local 
Government Councils 
For the purposes of the first elections for local 
government, the different local government areas 
shall be divided into wards - which are electoral 
areas. There will then be two kinds of votes for 
the seats to the local council. Forty percent of the 
seats will be elected on a system of proportional 
representation. Sixty percent of the seats will be 
elected on the basis of representing a ward, i.e. 
on a constituency system. 

Another feature of the local gqvernment elections 
is that if a businessperson has businesses in 
more that one local government area, then they 
can vote in all the different areas in which they 
own property. They will have as many votes as 
they have businesses in different local govern
ment areas. 

[See Chapter 4, 9, 10, and 12. Specifically see 
$ections 60, 155 to 159 as amended by Act no 
2 of 1994, 178, 185 to 208,239, and 244 of the 
Interim Constitution] 



The Interim Constitution has a' number of provisions 
that deal with financial matters at various levels of 
govemment. What follows is a summary of these 
provisions as they appear in the constitution. 

The Parliament and 
Finance 
The constitution spells out specific ways in which 
parliament must deal with bills dealing with financial 
matters. Bills raising money for the state through 
taxes or ether means, as well as those allocating 
money for services can only be introduced in the 
National Assebly .[Remember that other bills can 
be introduced in both houses.]The Senate may 
pass or reject these bills but they cannot amend 
them. If the Senate rejects it, a bill can be delayed 
for thirty days after which it must be referred back to 
the National Assembly. After this period the National 
Assembly can pass the bill, with or without amend
ment. 

Before a finance bill can be passed by the National 
Assembly, however, it must first be considered by a 
committee of parliament consisting of all parties or 
by the Financial and Fiscal Commission. 

Parliament shall also establish a National Revenue 
Fund. All the money collected or earned by the 
national government shall be put into this fund. 

The Financial and Fiscal 
Commission 
The Financial and Fiscal Commission will be an 
"independent" body made up of eighteen (18) South 
Africans. Two persons, the Chairperson and the 
deputy will be appointed by the President with the 
agreement of the Cabinet. Seven persons will be 
nominated by the President after consulting the 
Cabinet. (The difference between the process of 
choosing the Chair/deputy and the seven is that the 
President does not have to be bound by what the 
Cabinet says when he\she chooses the seven 
people). Nine of these people will be appointed by 
agreement between the President and the Executive 
Com'!)ittees of the various provinces. Each province 
will appoint one. 

Only people who have expertise in economics, 
public finance, public administration, taxation, 
management or accountancy can be appointed to 
the commission. 

The function of the commission is to collect all 
information relating to financial matters at all 
levels of government and then make recommen
dations to all levels of government about how 
government finance must be raised and used. 

It will determine how revenue (government 
money) that is collected nationally will be divided 
and distributed between the national government 
and the provinces. It will also determine the 
conditions under which local and provincial 
governments may be allowed to borrow money 
locally or overseas. 

( Financial Powers of 
Provinces 
The constitution spells out the way in which 
government revenue collected nationally will be 
shared between the government and the prov
inces, and how provinces can raise their own 
money. 

The constitution says that provinces will be 
entitled to an equitable share of revsnue col
lected by the national government. The constitu
tion identifies four sources of revenue which will 
be shared between the national government and 
the various provinces. 

These are: 
(i) income tax on individuals, 
(ii) value-added tax - VAT, 
(iii) a levy on fuel or petrol, and 
(iv) tax on sale of property, or transfer duty. 

An act of parliament will fix a percentage of these 
taxes collected by the national government that 
will go to the provinces, and the remainder will go 
to the national government. For example, the Act 
might say that 40% of these taxes must go to the 
national government. This will mean that 40% of 
these taxes that has been collected by the 
national government in the Northern Cape will go 
to the national government. The other 60% will go 
to the Provincial Government of the Northern 
Cape. 

The Act of parliament that will fix these percent
ages, however, may fix different percentages for 
different provinces. 



. For example, the Act might say that 40% of taxes 
collected by the national government in the Northern 
Cape must go to the national government, but that 
55% of taxes collected by the national government in 
the PWV will go to the national government. 

In addition to these sources of revenue for the 
provinces the national government can make 
allocations to the provincial governments. These 
allocations can either be conditional (for example the 
national government can say the allocation must be 
used for housing), or they can be unconditional. 

Provincial governments will also be able to raise 
taxes, levies and other monies in their own prov
inces. But they can only raise these monies subject 
to certain conditions. 

The first condition is that they cannot raise their 
monies through the four taxes, (or any other sales 
tax), that will be divided between the national and 
provincial government (see above). As we saw, 
those taxes will be collected nationally. 

Secondly, any taxes the provincial government 
wants to raise must be approved by the national 
Parliament after recommendations from the Finacial 
and Fiscal Commission. 

Thirdly, the provincial governments are given the 
right to raise taxes on casinos, gambling, wagering, 
lotteries and betting. 

Fourthly, a provincial government may impose user 
charges (e.g. payment tor use of roads), but this 
must be done after recommendations are made by 
the Financial and Fiscal Commission. 

Fifthly, a provincial government shall not levy taxes 
that might have a bad effect on national policies, 
trade between provinces or on the movement of 
goods, capital and labour on a national level. 

Provincial governments may also raise loans, as 
long as the loans are used for capital expenditures 
and after recommendations by the Financial and 
Fiscal Commission. 

The constitution also specifies an exception to 
parliamentary procedure when it deals with the 
finance bills (introduced in the National Assembly) 
that will deal with provincial financial affairs. These 
are the bills that will specify the percentages of the 
taxes collected nationally that will go to the prov
inces, and the bills regulating taxes and loans by 
provincial governments. What the constitution says 
about these bills is that unlike other financial bills 
these ones have to be passed by both the National 
Assembly and the Senate in their separate meet
ings. 

(Recall that for other financial bills, like the 
national budget for example, the Senate can only 
delay them for thirty days, after which the Na
tional Assembly can pass them with or without 
amendments.) 

Local Government 
Finance 
The constitution says that local governments 
shall be given powers to levy rates and other user 
charges by a law of the provincial legislature or of 
national parliament. It also says that that legisla
tion will not allow local governments to charge 
different rates or user charges to different people 
within the area that it governs. 

The RE;!serve Bank and 
the Auditor-General 
The constitution says that the Reserve Bank shall 
be independent of the government and shall be 
responsible for protecting the internal and exter
nal value of the rand. It also says that there must 
be regular consultations between the Bank and 
the-minister responsible for finance. 

An Auditor-General will be nominated by a 
commitee of both houses of parliament and 
he\she has to be approved by a two-thirds 
majority of both houses sitting jointly. The Audi
tor-General will be responsible for auditing and 
reporting on all the financial accounts and state
ments of all departments of the government at all 
levels of government. 

The Committee for the 
Remuneration of 
Representatives 
Parliament shall establish a Commission for the 
Remuneration of Representatives, whose func
tion will be to make recommendations to parlia
ment, provincial legislatures and local govern
ments on the salaries and benefits of representa
tives to all these structures, including to the 
Houses of Traditional Leaders. 



The buying of goods 
and services by the 
state 

The constitution says that the way the state will go 
about buying goods and services will be regulated by 
an Act of parliament. It also says that the state must 
buy goods and services after asking suppliers to 
make the most competitive otters. Tender Boards 
will be set up to deal with the state buying of goods 
and services. 

[See Chapters 3 and 8, especially sections 8, 28, 
121 to 123 of the Interim Constitution.] · 

The constitution has set up a process whereby 
people who were dispossesed of land under apart
heid will be able to claim back that land. Whether the 
people and communities do get that land back will 
depend on a number of issues. In other words, the 
constitution does not guarantee that those who were 
dispossesed will get their land back, it merely says 
that they have a right to claim it back. 

An Act of parliament will specify a process of how to 
claim land and it will also set up a number of bodies 
which will be involved in the whole process of land 
claims. 

Firstly, the constitution says that people who can 
claim land are those who lost their land after 19 June 
1913. When parliament passes the law that will 
regulate land claims, it can set the cutoff date later 
than this date, but not earlier. 

Secondly, those who are claiming land will have to 
show that the reasons they were dispossesed were 
related to racial discrimination. 

Thirdly, no land can be claimed if it was expropriated 
under the Expropriation Act of 1975. The Expropria
tion Act set out the procedure that must be followed 
and compensation that the state must pay when 
expropriating people of their land. In addition, if the 
Act under which they were expropriated said that the 
procedure under which the land was to be expropri
ated was to be that spelt out under the Expropriation 
Act, then they also cannot claim land. 

Fourthly, the constitution says that the when the 
decision as to whether to return land back is 
made a number issues must be considered. 
These are: 
(i) if the land is owned by the state, the state 

must certify whether giving the land back is 
feasible; 

(ii) if the land is privately owned, the state must 
say whether it has the money to buy the land 
or compensate the owner in terms of the Bill of 
Rights. 

The court that will deal with the claim can also 
decide to pay those who are claiming the land 
compensation instead of giving land back. All 
these claims will be dealt with by a Commission 
on Restitution on Land Rights. After the disputes 
have been dealt with by the Commission they can 
be taken to a court of law. 

[See Chapter 13, 14 and 15; see specifically 
see Sections 209 to 228, 236, 237, 238, 239 of 
the Interim Constitution] 

The Interim Constitution establishes a public 
service for the Republic of South Africa, and a 
Public Service Commission. It spells out how the 
renamed South African Police Service will be 
structured and how it will function. It also spells 
out how the renamed National Defence Force will 
work and what its fuctions will be. 

The Public Se.rvice and 
the Public Service 
Commission 
The Interim Constitution says that the Public 
Service of South Africa will be non-partisan and 
will broadly reflect the composition of the South 
African population. It will loyally execute the 
policies of the government of the day and it shall 
serve all members of the public in an unbiassed 
manner. When employing people or making 
transfers in the public service, their qualifications, 
me,it, level of training, efficiency and 
suitability shall be taken into account. 



•.Jinportant provisions _of the constitution is 
· ".ofthe existing public servants are 

;All the public serv~~ts are guar~nteed 
as.well as the conditions of ser:v1ce and 
~1 they earn at the moment. Smee the 
lrtinents of the South African govem~ent, 
·'ndent homeland, and the self-governing 
·wm have to be merged or rationalised, 

-iiution makes provision for this process of 
ts&tion. To facilitate this process, which has 

,C()lllpleted within a year, a Labour Appeal 
··-wm be established in term of the Labour 
(ons Act. The role of the Labour Appeal Court 

bf;· to settle any conflicts that might arise in the 
·· ess of rationalisation. These disputes might 
~ 'if financial claims for compensation or allega
lloc$ of unfair discrimination were to arise as a result 

retrenchments arising out of the process of 
ratiorialisation. . 

The constitution also protects the pensions of public 
·servants and says that the retirement age of public 
seivants cannot be changed without their consent. 

There will be a Public Service Commission. This 
commission will replace the existing Commission for 
Administration and it will be made up of between 
three and five members choosen by the President 
after consulting the cabinet. Its function will be to 
determine how departments of state will be 
organised and administered. It will set out conditions 
of service for the public sector as well as employ
ment policy. It will also make recommendations on 
salaries for public servants. 

There will also be Provincial Public Service Commis
sions. These commissions may be established by 
any provincial government that wishes to do so. 
They will generally perform the same functions as 
the national Public Service Commission, but at a 
provincial level. In particular, the provincial commis
sions will be responsible for those public servants 
who will be employed by the provincial administra
tions, for example school teachers. The provincial 
commissions will, however, do their work "subject to 
norms and standards" which apply nationally. 

The South African 
Police Service 
The South African Police will now be known as the 
South African Police Service. The SAPS will be 
structured into nine provincial forces which will be 
co-ordinated at a national level. There shall be a 
National Commissioner of Police and nine Provincial 
Commissioners of Police. 

The Prime Ministers of the provinces shall 
approve or veto the appofntment of provincial 
commissioners and there shall also be a minister 
of police at a provincial level. After April 1994 
elections the present Commissioner of Police, 
General van der Merwe, will continue to be the 
National Commissioner of Police and he can only 
be removed with the approval of the Cabinet. The 
National Commissioner of Police will, in general, 
be appointed by the President in consultation with 
the Cabinet. 

The SAPS shall be co-ordinated at a national 
level through the office of the National Commis
sioner and through a Board of Commissioners, 
which will be made up of the National Commis
sioner and the Provincial Commissioners. There 
shall also be a committee made up of the national 
Minister of Police and the Provincial Ministers of 
Police, which will also promote co-operation and 
co-ordination within the police force. 

The National Defence 
Force 
A National Defence Force (NDF) made up of the 
SA Defence Force, the defence forces of the 
independent homelands and the liberation 
armies, MK and Apia, will be established. Only 
those members of these forces whose parties or 
governments participate in the Transitional 
Executive Council will form part of the NDF. The 
NDF shall be run in terms of the Act of parliament 
that regulated the SADF, until such time as that 
Act is changed by the National Assembly. 

An important element of the constitution is that it 
establishes a Joint Standing Committee of the 
National Assembly on Defence. This committee 
will be made up of representatives of all parties 
holding more than ten seats in the National 
Assembly. It will be responsible for the develop
ment of policy, the budget as well as the func
tioning and organisation of the Defence Force. 

As with the SAPS, the existing Chief of the 
Defence Force, General Meiring, will continue to 
be chief of the defence force after the April 
elections. Given the wide-ranging responsibilities 
of the Joint Standing Committee on Defence, it is 
also clear that the removal of leading members of 
the defence force from their posts will require the 
approval of this committee. 
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The Interim Constitution recognises, protects and 
also sets up structures for traditional authorities to 
exercise certain powers and functions. The constitu
tion also sets up process by which those who want a 
Volkstaat can go about getting a Volkstaat. 

Traditional. Authorities 
The Interim Constitution says that traditional authori
ties that had powers in terms of a system of indig
enous law shall continue to enjoy the rights and . 
powers that they enjoyed before 27 April 1994. It 
also says that indigenous laws will now be regulated 
by laws that will be passed by parliament at the 
national and provincial level. 

Traditional leaders who stay within an area that falls 
within a particular local government area shall 
automatically (i.e. ex-officio) be entitled to a seat in 
the local government, and they can also stand in the 
elections for local government. At a Provincial level 
there shall be a Provincial House of Traditional 
Leaders, whose duty shall be to advise the Provin
cial Government on matters that affect traditional 
authorities and their communities within the prov
ince. Laws that define the powers, functions and 
rights of traditional leaders shall be passed by 
Provincial Governments. 

At a national level there will be a Council of Tradi
tional Leaders. This Council will be made up of 
traditional leaders who will be elected by the various 
Provincial Houses of Traditional Leaders. This 
Council will advise the national government on all 
matters that affect traditional leaders and their 
communities. 

Establishment of a 
Volkstaat and Volkstaat 
Council 
After the Interim Constitution was passed, negotia
tions between the Freedom Alliance, the National 
Party and the ANC led to amendments to the Interim 
Constitution. 

One of the important amendments related to the 
issue of the Volkstaat. 

The Constitutional Principles were changed to 
accommodate those who want a Volkstaat. What 
the new principle said was that the right of the 
people of South Africa as a whole to self-determi
nation cannot 'prevent any community that shares 
common cultural and language heritage from 
exercising self-determination in a certain part of 
South Africa. 

It also said that if those who want self-determina
tion can show that they have majority support 
within the community they claim to represent, 
then they will be entitled to a territory in South 
Africa in which they can exercise self-determina
tion. 

In order to facilitate the process of getting a 
Volkstaat the Interim Constitution also estab-

. lishes a Volkstaat Council. This Council will be 
' made up of 20 members who will be elected by 
those members of the National Assembly who 
support the idea of a Volkstaat. 

The duty of this Council will be to gather informa
tion about the possible boundaries of such a 
Volkstaat and it will also advise the Constitutional 
Assembly and the Commission on Provincial 
Government about how to establish the 
Volkstaat. 

[See Chapter 8, and specifically Sections 110 
to 120, and 243 of the Interim Constitution] 

The Interim Constitution establishes a number of 
independent bodies and commissions which are 
going to deal with a number of issues. These 
bodies are meant to be made up of people who 
do not hold office in any political party and who 
will do their work in an impartial manner and 
without bias. We have already dealt with some of 
these bodies and commissions. The constitution 
also establishes three other such institutions or 
commissions. These are the Public Protector, the 
Human Rights Commission and the Commission 
on Gender Equality. 
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~he Public Protector 
,:h The Public Protector is a person whose responsibility 
:;,,; will be to investigate any corruption, maladministra-
. · tion or any unlawful behaviour by public servants. 
·· He\she will carry out this investigation on his\her own 

initiative or when there has been a complaint from a 
member of the public. The Public Protector, how
ever, is not allowed to investigate any complaint 
concerning the courts orthe judges. 

The Public Protector will be nominated by the 
National Assembly and the Senate and he\she has 
to be approved by a majority of 75% of the delegates 
of these bodies. The constitution also says that the 
Public Protector must be either a judge or an advo
cate who has practiced or lectured at a university for 
at least ten years. He\she shall hold office for a 
period of seven years. A Provincial Legislature may 
also decide to have a provincial Public Protector. 

The Human Rights 
Commission 
The Human Rights Commission will be responsible 
for promoting respect for, and implementation of, the 
fundamental rights which are entrenched in Chapter 
Three of the Interim Constitution. It will recommend 
steps that must be taken by the state to promote 
human rights and it may provide financial assistance 
to those who want to challenge the violation of their 
rights in the courts. 

The Commission will be made up of eleven people 
who will be nominated by a committee of parliament 
made up of representatives of all parties. The people 
nominated by this committee have to be approved 
by a majority of 75% of the National Assembly and 
the Senate. 

The Commission on 
Gender Equality 
The constitution also says there shall be a Commis
sion on Gender Equality, and it says that its compo
sition, powers and functions shall be decided by the 
parliament. 

The Interim also sets out certain procedures for 
amending the Constitution. Firstly, the Interim 
Constitution says that the Constitutional Principles 
that will form the guidelines for the writing of the final 
constitution cannot be amended by Parliament or by 
the Constitutional Assembly. 

Secondly, the amendments of provisions of the 
constitution dealing with the powers, functions, 
boundaries of provinces cannot be valid unless they 
are passed by the Senate and the National Assem-

. bly sitting in their own separate meetings, and each 
' of these houses must the pass the amendments by 

a majority of at least two-thirds. In cases where the 
amendment will change the legislative power and\or 
boundary of a particular province then the legislature 
of that province must also pass the amendment by a 
majority of at least two-thirds. 

Thirdly, all other amendments to the constitution 
shall be valid only if they are passed by two-thirds 
majority of both houses of parliament sitting in a joint 
meeting. 

The Interim Constitution shall come into operation on 
27 April 1994. The State President - i.e. FW De 
Klerk - can consult the Transitional Executive 
Council and together they can decide that certain 
parts of this constitution will come into force before 
the 27 April 1994. 
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