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NATAL MUNICIPAL. ASSOCIATION 


~ MEMORANDUM SUBMITTED TO THE OOMMISSION OF ENQUIRY INTO THE 
AMENDMENT OF CRAPrER 1 OF THE :ASIATIC LAND TENURE AND INDIAN 
REPRESENTATION ACT, NO. 28/1946, SUBMITTED BY. THE NATAL 

MUNICIPAL ASSOCIATION 

/ 

The Natal Munioipal Association applauds the action of the 
Hon. the Minister of the Interior in the appointment of this Commission, for the 
purpose of investigating the respects in which Chapter 1 of the Asiatic Land 
Tenure etc. Aot requires to be amended to be an effeotive instrument for the 
solution of the long-standing and vitally important problem of "Indian Penetration". 
The Association expresses the hope that the urgencr,y of the proposals which it makes 
in this Memorandum will be recognised ; and that the Government will not permit 
any avoidable delay in promoting the legislation which will be necessa~ to give 
effect to them. • 

The Association has the impression that many features of the 
present Act were introduced into it b,y the Government which was responsible for 
it, with the intention and in the hope that they would win the co-operation of the 
Indian population of Natal, and to a lesser degree the Transvaal, in the 
administration of the Act, and that, b,y mutual and voluntary endeavour from both 
groups of the population affected qy it, its Buc~ssful operation would be 
accomplished. The situation which has developed since the Act was passed, marked 
qy the determined _and avowed intention of the Indian population to withhold 
entirely such co-operation - and indeed b,y "passive resistance" actually to under
mine the Act's prospects of success - makes it necessary that, in the revision of . 
the Act which is now being undertaken, a firmer design should be adopted to 
8nsure that the Act's ultimate objective will be achieved, whether or not such 
co-opefation or its converse is forthcoming. 

-
MEMBERSHIP OF THE LAND TENURE ADVISORY BOARD 

Upon this premise, the first proposition which the 
Association puts forward is that there is no justification for the provision in 
Section 10 (1) of the Act that two members of the Land Tenure Advisory Board 
may be Asiatios. 

The deletion from the sub-sectlon of the words "of whom two 
may be Asiatics" and the substitution of the words. "all of whom shaJ.l be 
Europeans" is accordingly suggested. ' 

PURELY EUROPEAN ZONES 

The Association is aware that same of its constituent local 
authorities, in the represent,ations which they are themselves making to the 
Commission, will advocate the creation in the Controlled Areas (i.e. tpe areas 
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to which Sections 2 and 4 of the Act at present apply) of wholly European zones 
in which the transfer of ownership or occupation to Europeans only will be per
mitted, and in which there will be no provision for· permits authorising such 
transfers to non-Europeans. This proposal is wholeheartedly supported qy the 
Association. In the face of · the situation referred to in the Introductory 
paragraph of this Memorandum, the Association sees no justification whatever for 
the retention, in regard to the areas which such zones will embrace, of the 
present provision in the Act for permits, which does little more than expose the 
European population of such areas to the constant and expanding threat of 
legalised penetration qy Indians into areas which should be preserved as strictly 
European. 

The Association conceded that it would not be feasible, 
or just, tolegisiateon the lines suggested above, without any qualification or 
relaxation of the general principle it had adumbrated. There are some types 
of case for which some relaxation will have to be made - for example the 
widow and!or children of a man who dies - but it urges in this connection two 
points. The first is that any relaxation which is made should be strictly 
limited to the needs of justice and should go no further and the second is 
that such relaxation should not be effected administratively qy the issue of 
permits, but should be wholly contained in the Act itself. 

THE PERMIT SYSTEM IN THE REST OF THE CONTROLLED AREAS 

Similarly the Association endorses wholeheartedly the 
proposition that the principle of the present Act, defining the cases for which 
permits are required in the remainder of the controlled Areas, should be 
reversed : and that the Act should be amended to provide that in the remainder 
of the Controlled Areas no permit should be necessary in a case in which owner
ship or occupation is to be transferred to a European, but that a permit should 
be required in any case in which a transfer to an Asiatic is proposed, regardless 
of the race of the transferer in either case. 

It is clear that the eventual objective of the Act will 
not be attainable unless such an amendment is made, because so long as the 
present principle of the Act in this connection obtains, the cases of penetration 
which have alreaqy occurred and the further cases of legalised penetration 
(authorised qy permits) which are likely to oocur from time to time in the 
future, will never be reversed. The properties concerned, in the view of the i 
Association, will remain permanently in Indian ownership or occupation, transfer
ring from one to another without need of a permit and instead of the 
eventual seperation of the two races which the Act clearly envisaged as its 
ultimate goal, a legalised fixation at least of the evil ·the Act was intended 
to cure will occur - with indeed a likelihood tha~ the position will gradually 
deteriorate further instead of improving. 

In supporting the proposition which has been put forward 
on this point, the Association does not endorse any suggestion that the State 
of the Local Authority concerned shbuld be called upon to buy any Indian-owned 

property in a controlled area for which a European purchaser cannot readily be 
found. It prefers to take the view that such a provision would not only be 
unwise for many reasons, but is also unnecessarY - for the reason that if the 
owner of arw such properity had been a European, he would be .. just as liable to • 
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find himself in a similar position, and there is no justification for any 

differentiation between the two cases which wOlud give a right to one section 

of the population and not to the other. On the contrary the Association is 

convinced that, if the principle it advocates is adopted, the problem will work 

itself out to a satisfactory conclusion in a comparatively short space of time, 

without injustice or hardship to anyone.· . 


THE LAND REQUIREMENTS OF NATIVES 

The Association feels that it is necessary to mention the 
fact that the present Act appears to take no cognisance of the land requirements 
of the Native population; especially in urban areas. The suggestion has been 
made that it would be contrary to the spirit and intention of the Act to establish 
a Native location for example in a Scheduled Area. This, in the Association's 
view is a point which calls for some declaration in the Act, in the form it is 
suggested of a clause which will make it clear that the relevant provisions of 
the Act are not to be deemed in any way to effect the exercise of the powers 
given to local authorities for example under the Natives (Urban Areas) 
Consolidation Act in such matters. 

THE LOCUS STANDI OF LOCAL AUTHORITIES BEFORE THE BOARD 

Although the Association gratefully acknowledges the courtesy 

and attention which the representatives of its constituent local authorities 


, have at all times. received fr·om the Land Tenure Advisory Board, it is conscious 
of the fact that so far as the Act itself is concerned, local authorities and 
their representatives have the same locus standi and status in regard to matters 
which come before the Board as any individual applicant or objector. 

This, in the Association's view is wrong in principle and 

it does not seem necessary to enlarge upon that theme. 


It' is suggested in this connection that 

(a) provision should be made in the Act making it 
obligatory upon any party who makes application to the Board for a 
permit or a determination in respect of a property situate in the 
area of a local authorit,y (and within five miles of its boundaries, 
unless in the area of another local authority) to serve a cop,y of his 
application upon the local authority and 

(b) The Board should be expressly charged to give , 
consideration to any views which the local authority may desire to 
put forward regarding the application. 

SECTION 7 EMPLOYEES 

The Association is disturbed at the possibilities which are 
contained in the provision in Section 7 (1) of the Act that for the purposes 
of the control over the occupation of property "any person who is or was 

'. \ 

over •••.• / 



,~ 

....r--x, 
.~ 

- 4 

over ...• (an) emplqyee of the owner or occupier of any land or premises, shall 
not be deemed to occup,y or have occupied., ....•• the land or premises concerned". 

The provision opens, an avenue for the evasion of the Act which 
should not exist. For example, it permits an Indian employee of a Company (say 
its manager of secretary) to occup,y a dwelling house belonging to the Company 1 

without need of a permit, wherever it may be and, from another aspect, it 
permits any industrial orcommercial concern to house its Indian emplqyees 
anywhere, without need of a permit, upon land which it may own. 

The language of the Act on this point is too wide. The 
Association'would not object to a provision permitting the housing of emplqyees 
without need of a permit, u n the ro ert on which the are em 1 ed': and 
it suggests that the reference to emplqyees in Section 7 1 should be so 
qualified. 

(Although the Association puts forward the above proposition 
for an amendment of the Act, it feels that even the proposition so put forward 
does not go far enough completely to meet the dangers of the present 
situation. Even the housing b,y an emplqyer of his employees on the property 
on which they are emplqyed, might result in the extensive settlement of Indian 
emplqyees within a European area. It is difficult however for the Association 
to decide whether that aspect of the matter should be dealt with. in the Act or 
whether it should be regarded as a purely local government question which should 
be met b,y the enlargement of the local government powers of local authorities 
b,y a ordinance of the Provincial Council. If the Committee should take the 
view that the latter is the preferable ~ourse, the Association would greatly 
appreciate a recommendation to that effect, either to the Hon. the Minister or 
to the Provincial Authorities, so that its task in representing the ~atter to 
them might be eased b,y the support of this Committee) 

,MEANING OF "OCCUPY" 

The lack of precision in the use of the word "occupy" in the 
vital provisions of the Act is a serious fault in it. , No doubt the Chairman 
of the Commission, from his experience as Chairman of the Land Tenure Advisory 
Board, is more familiar with this-point than the Association, and is alreaqy 
aware of the difficulties which have arisen in this connection in regard to the 
subdivision of land, especially agricultural holdings and the like. In these 
circumstances it seems to be unnecessary to enlarge on this point, except to 
make the suggestion formally that an amendment should be made to the Act to 
clarify the meaning of "occup,y" as connoting habitual physical presence for 
the purposes of residence only. 

SECTION 7 CONTROL OF'BUSINESS PREMISES 

Section 7 (2) exempts from the control provisions of the 
Act the occupation of premises which are occupied for the purpose of any 
business or trade "for the carrying on of which a licence is required under law". 
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Th~s provision has produced unsatisfactory results in 

practice, in that Indian Agents and so on do not require a permit to occupy 

business premises, and/or to house thdir employees upon them - because their 

business requires a licence under the Licences Consolidation Act and is 

accordingly exempt from the Control provisions of the Act. 


The weakness of the position is that the issue of many 
licences is not controlled in any way b.1 the local authorities (who are the 
"licensing authorities" for their areas) but are issued by Receivers of 
Revenue as purely fiscal licences, without regard to the race of the appli 
!cant or the situation of the premises. This means in practice, that cases 
of penetration occur, free of control, in consequence of the present wording 
of Section 7 (2) of the Act. 

To remedy the matter the Association suggests that the 

exemption granted by Section 7 (2) should be made applicable only to licensed 

premises for which a licence is required which (in Natal) is issuable only 

upon certificate of approval of a licensing authority within the meaning Df 

Ordinance 19/1942. 


The effect of such an amendment would be to entrust 
entirely to the local authorities (in respect of businesses which they 
licence), the control over the occupation of 9usiness premises; and to entrust 
GO the Minister (on the recommendation of the Board) control over the 
occupation of business premises which are not so licenced. This, in the view 
which the Association takes of the matter, was really the intention of Section 
7 (2) of the Act. 

DETERMINATION REGARDING UNOCCUPIED PREMISES, NEW BUILDINGS, ETC. 

The Association is aware of the judgment of the Natal 
Supreme Court, given earlier this year, regarding the effect of the 
proclamation in respect of Durban under Section 6 (4) of the Act , and is pro
foundly disturbed by the situation which the judgment creates. Upon the basis 
of that judgment, Sectio~ 6 (4) of the Act is of very little value in its 
present form, and does not give effect to the intention of the Government (as 
the Association understood it at the time) in including that subsection in the 
Act. In the case of every local authority in the Province, a wide door has 
been opened for the occurrence of further cases of de facto penetration, which 
should be closed as soon as possible (unless this question is automatically 
solved by the adoption of the suggestion put forward earlier herein). If 
required, the Association will be prepared to provide the Commission with a 
re-draft of the subsection in terms of which, in its view, are necessary to 
meet the situation. 

• 
, ) 

In addition to the aspect of the matter raised by the 
judgment referred to above, there are other features of this part of the Act 
which require attention: . 

(a) a local authority or aqr interested party should 
be entitled, after notice to the owner, to make application to the 
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Board for a determination, the present provision entitling 
only owner to do this being too narrow and 

(b) The Board, mero motu or upon application by the 
local authority, should be entitled to make "block determinations" 
covering whole districts, so as to relieve individual owners 
within such districts (and incidentally the Board itself) of the 
onus of having to do so separately for each property. 

CONCLUSION : • 

The-Association would welcome an opportunity to amplify 
viva voce the representations it has made - in very much summarised form 
in this Memorandum, and to emphasise the urgency of the proposals it has put 
forward. The latter point cannot be stressed too greatly, especially in view 
of the declarat~on which the Hon. the Ministe~ has made that he is prepared 

./"" to promote legislation during the forthcoming session of Parliament dealing with 
'- . the urgent aspects of the matter. It is the profound conviction of the 

Association that all of the proposals it has put forward are most urgent from 
that point of view. 

"E.C. TOZER" 

PRESIDENT. 

"W.H. PITCHER" 

, 	 SECRETARY 

P.O. 	Box 188, 

LADYSMITH. 


DECEMBER, 1948. 


