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IT WAS apt that Lhe 
founder and long-time 
director of the Legal 
Resources Centre, Mr 

Arthur Chaskalson SC, should 
be the country's first Consti
tutional Court president. 

One of the most important 
tasks of the new democracy 
must be to restore public con
fidence in the legal system, so 
long used as a n instrument to 
reinforce and administer in
j ustice. 

With the announcement 
that Mr Chaskalson will head 
t he Constitutional Court. the 
government has tackled 
head-on this challenge to win 
back public respect for the 
law. 

Over the past 15 years the 
cases fought by the LRC 
around the country. often 
against tremendous odds, 
helped to undermine the legal 
props of apartheid and op
pression. T he lives of many 
thousands of ordinary people 
were made a little more 
bearable by the decisions in 
watershed cases brought by 
the LRC and argued by Mr 
Chaskalson or his colleagues 
in the organisation. 

Those same people will 
now be looking to the Consti
tutional Court to protect their 
rights. With Mr Chaskalson 
as its president, their confi
dence that the court will do so 
must surely grow. 

However, Mr Chaskalson's 
experience has come not only 
through cases based on 
human-rights issues. Because 
the previous government sys
tematically over looked him 
for top honours, he has had a 
longer than usual practice as 
an advocate. In that time he 
has been involved in many 
important civil matters, and 
is a leading authority on in
surance law. 

Despite his high profile as 
a human-rights activist, and 
even his links with the Afri
can National Congress, how
ever , lawyers representing 
clients across the polilical 
spectrum have always held 
h im in the highest esteem for 
what m any members of the 
profession describe as his 
scrupulous fairness. 

They are also unanimous in 
describing him as one of the 
g r eatest lawyers this country 
has 'produced. His thorough
n ess, patience, politeness and 
hard work are legendary. So 
is the modesty which made 
him decline a ll requests for 
interv iews after th e an
nouncement of his appoint
ment. 

ALONG with another 
South A.h:ican leg

end, J udge Ismail Mahomed, 
Mr Chaskalson was strongly 
tipped from the start for trus 
p osition. However. a heart 
attack and major heart sur
gery this month effectively 
knocked Judge Mahomed out 
of contention. The Constitu
tional Court is so crucial that 
the court president would 
have to be in robust health 
and able to begin work im
mediately. 

The appointment of Mr 
C haskalson ratheT than 
J udge Mahomed will have an 
impact on the composition of 
the 11-person court. It must 
raise the question of whether 
Judge Mahomed, who is al
ready an Appeal Cour t judge, 
Chief Justice of Namibia and 
a judge in Botswana, Swazi
land and Lesotho, will accept 
a position as a member of the 
court. 

Four members of the Con
stitutional Court must come 
from the existing judiciary. If 
J udge Mahomed does not ac
cept a seat, all four judges 
a re likely to be white men. 

Mr Chaskalson brings that 
category to five, leaving only 
s ix other places on the court. 
For the sake of legitimacy, 
most if not all of the remain-

CARMEL RICKARD reports that 
Constitutional Court president Arthur 

Chaskalson faces an im mediate 
challenge: to get the court off the ground 
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ing six places will go to can
didates who help the court 
better to reflect the composi
tion of society - in other 
words, probably no more 
white men. 

Mr Chaskalson's appoint
ment could impact on the 
composition in a second way. 
His well-known pro-ANC 
views could strengthen a 
claim by more conservative 
politicians and lawyers that 
for the sake of balance the 
court should include at least 
one judge who shares their 
views. 

Despite the general satis
faction at Mr Chaskalson's 
appointment, however, some 
critical voices have been 
raised. 

One concerns the old-style 
secret process of his appoint
ment. T he constitution says 
the president of the court 
must be chosen by the presi
dent (of South Africa) with 
the cabinet after consultation 
with the Chief Justice. 

Why should the court presi
dent (or, for that matter, the 
Chief Justice) not be chosen, 
like every other judge from 
now on, with the input of the 
Judicial Service Com
mission? 

If the other Constitutional 
Court candidates are selected 
after public hearings, why 
should the constitution not be 
changed so that the court 
pres ident is also interviewed 
in public? 

Last year Sunday Times 
editor Ken Owen voiced dis
quiet about the influenti~l 
role of the new court pres i
dent on the committee that 
drafted the new Constitution. 

Referring to other mem
bers of the committee he 
said: "Intellectually they a re 
putty in the hands of the awe
some left-winger Arthur 
Chaskalson, co-author of the 
nauseating report which 
tried, a few years ago, to 
blame the Irish liberal, Conor 

Cruise O'Brien, for being 
driven off the campuses of 
UCT and Wits by left-wing 
goon squads - on the grounds 
that he had recklessly and 
provocatively tried to exer
c ise the right to free speeeh." 

In the wake of Mr Chaskal
son's appointment, two other 
cr iticisms have been voiced. 
One concerns his lack of 
judicial experience; the other 
the fact that he served on the 
technical committee which 
drafted the interim consti
tution. 

Lawyers are still smarting 
from their experience of 
arguing security cases before 
former Chief Justice Pierre 
Rabie, the arch itect of the 
same security laws being 
c hallenged in the cour t . Some 
quest ion whether it is ap
propriate for a person so 
c lose to the constitution to be 
its chief interpreter. 

A VALID criticism, 
but the situation was 

a lmost unavoidable. The Co
desa talks were regarded as 
so important that many 
skilled people were drawn in. 
If they were all to be ex
cluded, few would be left to 
choose from. 

The president of the gen
e ral council of the Bar, Mr 
Wim Trengove SC, said the 
other criticism - that Mr 
Chaskalson lacked judicial 
experience - was invalid. 

"It must rather be a plus 
that he has not been involved 
in the apartheid judiciary," 
he said. Mr Trengove added 
that in any case this criticism 
was not accurate. So highly is 
Mr Chaskalson regarded by 
his peers that they have often 
asked him to sit as arbitrator 
in complex legal disputes, a 
task very similar to that of a 
judge. 

TOP MAN . .. Arthur Chaskalson - a p opula r choice with 

Given this experience as 
arbitrator, Mr Cbaskalson 
could be just. the man to help 
resolve the legal dispute 
which has now become a 
m atter of grave national im
portance: the inability of the 
attorneys and advocates to 
agree on who should rep
resent them on the JSC. 

This is a permanent body 
which must suggest suitable 
candidates for the Constitu
tional Court, the Appeal 
Court, the Supreme Court and 
even for the position of Chief 
Justice. 

The dispute is now so in
tractable that there is even 
talk of court action to resolve 
the wrangle. 

Mr Chaskalson has been 
appointed to preside over the 
country's toughest constitu
tional fights. The current dis
pute falls squarely into that 
category. Per haps he should 
be approached by the two 
sides and asked to arbitrate. 
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Comlllent 
24 legal eagles contest posts on constitutional court 

Judging the j 
It is said that constitutions 
are interpreted, not 
written. Selection of those 
who will flesh out the spirit 
of South Africa's interim 
constitution begins this 
week. Daily News 
Correspondent Clive 
Sawyer examines how the 
candidates will be sifted. 

TODAY a document will lie 
at the elbow of Chief J ustice 
Michael Corbett on a desk in 
Johannesburg's Civic Theatre 
complex. 

The fu ture of a succession of 
people who for the next four days 
will face Mr Corbell across that 
desk - and indeed the future of a 
nation's constitution - will be sig
nificantly influenced by that docu
ment. 

It contains the selection criteria 
compiled by Mr Corbett in his role 
as chairman of the Judicial Ser
vice Commission. 

The 24 people who will pass 
through the theatre where hear
ings will be held have been picked 
from about 100 initial nominees. 

Each of the candidates has 
given full career details to the 
commission. 

Hearings will be open to the 
press and public but no photogra
phy or broadcasting of proceed
ings will be allowed. 

When hearings are over, the 
commission will recommend a 
shortlist of 10 to President Man
de la and his cabinet, who will 
choose six. 

With four judges already drawn 
from the bench and the president 
of the constitutional court presi
dent Arthur Chaskalson, these six 
will set to work helping to build a 
constitutional democracy. 

In the document setting out 
guidelines, Mr Corbell said the ob
ject of the selection process was to 
"discover the candidates who are 
best qualified for the court, not the 
worst qualified". 

The emphasis would be on posi
tive qualities, not disqualifications, 
he said. 

Allegations against candidates 
affecting their reputation or dig
nity or invading their privacy will 
be referred to the chairman. 

The commission will probe in 
closed session allegations deemed 
serious, relevant, and which are 
backed up by enough proof. 

Candidates could be queslioned 
about membership of secret socie
ties or close political affiliations. 

"This does nol mean the candi
date has to be fr-:e of personal 
convictions, political or other, that 
might be relevant to a case. 

"But the candidate must have 
the capacity to put her. o~ his o'."'n 
convictions at a sufficient dis
tance." 

Mr Corbett said constitutional 
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NAV ANETHAM PILLA Y 
Thesis on the judiciary 
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JUSTICE JOHN DIDCOTT 
Judicial independence 

court judges would have to have 
"considerable intellectual ability''. 

The judges would have to bring 
out and support the principles un
derlying the constitution. 

This would have to be done on 
the basis of their own decisions, 
those of other courts, and the 
moral convictions of an open and 
democratic society based on free
dom and equality. 

Among issues reportedly to be 
put before the court are inequities 
in taxation of married women, and 
sections of the Investigation of Se
r ious Economic Offences Act. 

These are the 24 candidates 
from whom the judicial service 
commission will pick 10 nominees 
to be constitutional court judges: 

Fikile Charles Barn, a Johan
nesburg attorney and specialist in 
constitutional law. An advocate 
for 12 years a1)d rorrner director 
of Port Elizabeth's legal resources 
centre, he has returned to the side
bar. He was imprisoned on Robben 
Island for conspiracy to commit 
sabotage. 

Edwin Cameron, Professor of 
Law at the Centre for Applied 
Legal Studies at the University of 
the Witwatersrand. He has ap
peared in trials involving press 
freedom and conscientious objec
tion. 

Mr Justice John Didcott, a 
judge of the Natal division of the 
Supreme Court, is noted for judg
ments which demonstrated judi
cia I independence during the 
apartheid era. 
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ZAC VACOOB 
Served on lEC 
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LOUIS si{WEVIY A 
Political trials 

Charles Dlamini is rector of 
the University of Zululand and a 
senior counsel. He has three doc
torates and has written works on 
African cuslOmary law. 

John Dugard is a Wits universi
ty law professor and an advocate, 
and a leading commentator on in
ternational law and human rights. 

Ge rhard Erasmus heads the 
Department of Public Law at Stel
lenbosch University and specia
lises in international law, constitu
tional law and human rights. An 
advocate. he assisted in drafting 
the Namibian and Malawian con
stitutions, and was an adviser at 
the Kempton Park talks which 
produced the interim constitution. 

Antonie Gildenhuys chairs the 
National Peace Secretariat and is 
an attorney. He has a doctorate in 
expropriation and water law. 

Nona Goco, a Cape '!'cwn advo
cate. is an author on women's 
rights and small businesses. A 
fomcr law lecture. she is an execu
tive nember or the National Asso
ciation of Democratic Lawyers 
(Nadel) and a member of the 
Black Lawyers· Association. 

Mr Justic e Willem Heath 
served on the Ciskei bench and 
is noted [or judgments upholding 
principles of the former home
land's bill of rights. It was his 
judgment in the Scbe murder trial 
that Oupa Gqozo could not be held 
to be immune from prosecution. 

Mr Justice Craig Howie, an ap
peal court judge. has a track rec
ord of progressive judgments. 

dges 
Mr Justice Johann Kriegler, an 

appeal court judge, became a 
household name as head of the In
dependent Electoral Commission. 

Pius Langa, a Durban advocate, 
is president of Nadel and was a 
member of the African National 
Congress constitutional commit
tee. 

Carole Lewis, a Wits university 
law professor. is an attorney and 
author on constitutional law. She 
is a member of the Society for the 
Abolition of the Death Penalty. 

Y vonne Mokgoro, of th e 
Human Sciences Research Coun
cil's centre for constitutional anal
ysis, was previously associate Pro
fessor of Law at the University of 
the Western Cape. She is a mem
ber of Nadel and the ANC 
Women's League 

Bernard Ngoepe, a Pretoria 
advocate. helped to draft the inter
im constitution. 

Mr Justice Pierre Olivier of the 
SA Law Commission has authored 
several texts on law and persuad• 
ed the previous government to ac
cept the principle of a bill of 
rights. 

Catherine O'Regan is associate 
professor in the Department of 
Criminal and Procedural Law at 
the University of Cape Town. An 
attorney. she specialises in consti
tutional, labour and gender issues. 

Navanethem Pillay, a Durban 
attorney, wrote her Harvard doc
toral thesis on the political role of 
the South Africa judiciary 

Justice Ptswa, an advocate, 1s 
an executive member of the Black 
Lawyers' Association and has ap
peared in political tria Is. 

Albie Sachs, director of the 
University of the Western Cape's 
constitutional studies centre, is an 
advocate with a doctorate on jus
tice in South Africa. A former 
member of the ANC national exec• 
utive committee, he was an ad 
viser at Kempton Park constitu
tional talks. 

June Sinclair, an advocate and 

1 
v1ce-princ1pal of Witwatersrand 
University. is an adviser to the • 
committee on women's legal sta
tus and has focused on family law 
and women's rights. She is a mem
ber of Lawyers for Human Rights. 

Louis Skweyiya, a Durban ad
vocate, is a member of the ANC's 
constitutional commitlee. He has 
appeared in several political 
trials. 

Johann van der Westhuizen is 
director of Pretoria University's 
centre for human rights and depu• 
ty cha ir of Lawyers for Human 
Rights. He has appeared in censor
shi p cases and convened the 
Kempton Park task group which 
recommended laws be scrapped 
before the election. 

Zac Yacoob, a Durban advo
cate for more th an 20 yea rs. 
served on the Independent Elec
toral Commission. A former exec 
utive member of the Natal Indian 
Congress, he was on the Kempton 
Park technical committee on the 
bill of rights. 



How to fil§tll'ttmiltce an action 
in the Snma]Jl CCTizB1funm§ Court 

Who may institute a 
claim? 

Anyone except juristic 
persons such as compan
ies. corporations or 
associations. 

A person under the age 
of 21 must be assisted by 
his1her parent or Jep l 
gunrdian. 

A married woman sub
ject to the marital powc~ 
of her husband must be 
assisted by her husband. 

Against whom may a 
claim be instituterl'? 
With the exception of the 

Staie. against anyone. ;n
cluding companies. c·orpo
rations. municipalities or 
other entities within the 
area or jurisdiction of the 
court. 
What amount can he 
claimed? 

An amount not exceed
ing R2 000. 

If your claim exrecd~ 
R2 000 in value. you can 
institute a claim for a 
lesser amount tr. ;:;ursue 
the claim in the ·small 
Claims Court. 
Actions exch,ded from 
the jurisdiction or' the 
court 

Claims exceeding R2 000 
in value. 
Claims against the State. 
claims based on cession 

of the transfer of rights. 
<:.\-a.\ms for c\amar,es in 

respect of defamation. 
malicious prosecution. 

============================ 

IF YOU'VE been disappointed with an iten1 
you've bought or repairs done, and were 
then unhappy with the way your com
plaint was handled, there is something 
you can do about it - take the matter to 

wrongful impri sonment. 
wrongful arrest, seduction 
and brt'.'ac-11 of promise to 
marry. 

Claims for the rlissolu
tio11 of a mar,iag0 

Claims concerning the 
va!idilv of a will. 

C!airi1s con<',;r~ing the 
staius or a p;:;, s.;n in re
spect of hi s mental 
capaeity. 

Claims in wh:ch perfor
mance in acco;·dance ll'ith 
a contract 1s sought. with
out an alle1 :.alive claim 
for paynwnt of damages. 
except in the case of a 
claim for rcmdering an ac
COll!ll or tr:msferring mov
a b 1 e o r i m m o \' a b I e 
proper!) not exceedi ng 
R2 000 in value. 
Arc you compelled to in
stitute your claim in the 
Small Claims Court? 
No. a claim can be insti
tuted in e ither the l\Iagis
trate·s Court or the Small 
Claims Court 
Legal representation 
and assistance 

,.. 

Representation by an at
torney or adrocatc is not 
allowed. You may, howcr
er, at your own cost ohlain 
prior advi ce fr om a n 
attorner. 

Legai ass is ta nts a nd 
clerks o( the Small claims 
Courts will render assis
tance free of charge. 
Interpreters 

,·\n\· one of the official 
languages of the Republic 
can be used in the Small 
Claims Court 

Arrangements for nn 
interpreter must be made 
with the clerk of the Court 
beforehand, if evidence is 
to be giren in a language 
with which one of the par
ti es is not suffici ently 
conversant. 
How to instilute a claim 

Contact the oppos ing 
party (ihe person against 
whom legal proceedings 
are to he institutd ) in 
person. [elephonically or 
in writing and request 
him to satisfv vour claim. 

If the oppos ing party 

the Small Claims Court! 
The Small Claims Court benefits anyone 

who can't afford the services of a lawyer 
or who has a small case not worth the ex
pense of the Magistrates' Court. 

does not comply with your 
request. address a wnlten 
de mand to him (setting 
out the particulars of the 
fact s on which the claim is 
based. and the amount of 
the claim) affording him a 
minimum of 21 dars from 
dale of reeeipt of the writ• 
ten demand lo satisfy your 
claim. 

Deliver the denrnnd in 
person or by registe red 
post to the opposing party. 
What to take along to the 
Clerk of the Court 

Your written demand 
and the proof (for exam· 
pie the post office slip) 
that it has been delivered. 

Anv contract. document 
or other proof upon which 
vour claim is based or 
ihat has regard thereto. 

The full name and ad
dress (home and business 
address if available) and 
telephone number of the 
opposing party. 
Duties of the Clerk of 
the Court 

He and the legal assis-

tant will examine your 
documents :rnd assist you 
in drawing up a simple 
summons. 

He will inform you of a 
date and time for the 
hearing. 

He will issue the sum
mons and hand it lo you. 
What to do wit h the 
summons 

You can deliver the 
summons to the opposing 
party in person. (T1y to 
obtain acknowledgements 
of receipt}. 

OR 
You can hand the sum

mons. together with the 
Messenger of the Court's 
delivery fees to the mes
senger in whose district 
the opposing party is resi
dent. for delivery to the 
opposing parly. 
What to do next 

Where the ~lessenger of 
the Court has rendered 
the service, you must ob
tain a copy of his written 
proof that he has done so 
prior lo the date of the 

hearing. 
Keep the contract. docu

ment or other proof on 
which your claim is based 
at hand. 

Inform your witnesses of 
lhe date and time the case 
will be heard and arrange 
for them to be present in 
court at the appointed 
date and time. 

What to do if the oppos
ing party has satisfied 
yo ur c laim in the 
meantime 

Supply him with a 
wirtten receipt. 

Inform the Clerk of the 
Court immediately that 
your claim has been satis
fied and that you will no 
longer proceed with the 
case. 
What to do at the 
hearing 

You must appear at the 
court in person. 

Ensure that you have 
with you all documents on 
which your claim is 
based. 

Ensure that all your wit
nesses arc present. 

Ensure that you have 
the written proof that the 
summons has been served 
on the opposing party. 

Report to the Clerk of 
the Court at least half an 
hour before the appointed 
session of the court 
( From Ille Con~umer Council pub• 
licauon Si\ Consumer) 
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THE list of four judges who 
will serve on the new Consti
tutional Court, published ~Y 
the minister of justice this 
week, has sparked a fu~ious 
row in the legal profession. 

Judges, legal academics . and 
practitioners have complained 
about the process and the names -
those on the list and those left off -
and have warned that the court 
could be so discredited that its le
gitimacy might never recover. 

Particular outrage has been 
expressed al the exclusion of Natal 
Supreme Court Judge John Didcott, 
whose decisions have consistently 
been at the forefront of human rights 
work, but who was repeatedly over
looked for promotion. 

According to one senior colleague, 
Judge Didcott "practically invented 
pro-human rights judicial activism in 
this country, with decisions demon
strating a commitment to these prin
ciples long before il became fashion
able to do so''. 

Many said they could not under
stand why Judge Didcotl, "punished" 
by the National Party government 
for his independence and commit
ment to civil rights, should be simi
larly ovedooked by the new govern
ment. "His exclusion places a real 
question mark over the role the new 
regime wants to see played by the 
Constitutional Court," said one judge. 

Members of the profession also 
expressed concern that Judge Pierre 
Olivier of the SA Law Commission 
had been left off, saying his know
ledge of international constitutions 
and his contribution to the local de-

By CARMEL RICKARD 

bate made him an obvious choice. 
The four judges whose positions on 

the new court were announced this 
week are Richard Goldstone of the 
Appeal Court, rsmait Ma homed of the 
Transvaal, Laurie Ackermann of the 
Cape and Tholakele Mada la of Tram;
kei. In terms of the constitution, fow· 
judges already sitting on the higher 
courts had to be chosen by the presi· 
dent, acting with the cabinet and the 
chief justice. 

In addition, six other Constitutional 
Court judges must be chosen from a 
short-list of 10 to be prepared by the 
Judicial Service Commission. Candi
dates for the short-list will be inter
viewed next month by the JSC. While 
it is assumed most will come from 
the ranks of practising advocates, at
torneys and legal academics, the con
s tilution does not prevent already ap
pointed judges from being chosen in 
this category as well. 

The new appointments of judges 
Goldstone and Madala is highly con
troversial. While no one questioned 
Judge Goldstone's suitability for the 
position, he has already left the coun
try to take up a post as chief prosecu
tor for the United Nations in its trial 
of Yugoslavian war criminals. 

Critics, including Democratic Par
ty leader Tony Leon, said il was "dis
graceful" that the gove1 nment should 
appoint someone who would be out of 
the country for at least lwo years of 
the court's seven-year life. 

The director of the Centre for 
Applied Legal Studies at Wits, 

Professor Dennis Davis said: "To 
keep a place warm for Judge Gold
stone for years while excluding Judge 
Didcott is incredible." 

Professor Davis, and three other 
top Wits legal academics have issued 
a formal statement saying it was 
"most unfortunate" that Judge Did
colt had not been selected. 

They said he had pioneered the 
kind of human rights jurisprudence 
needed on the Constitutional Court if 
it was to ensure the new constitution 
was successful and legitimate. 

Senior lawyers, all of whom asked 
not to be named, said the public was 
entitled to know the reason Judge 
Didcott was left off the list: was il 
because the authorities felt they 
could not risk too many "strongly 
independent voices" on the Bench, or 
for some other political reason? 

Criticism within the legal profes
sion of Judge Madala's appointment 
centres on the fact that he is a "legal 
non-entity". 

Lawyers called his appointment 
"tokenism" and said it was unaccept
able that he should be appointed over 
candidates such as judges Didcott and 
Olivier. They said while appoint
ments of black and women lawyers 
was essential to make the new court 
legitimate, there were several emin• 
ently qualified candidates who fitted 
this category. "Judge Madala is nol 
one of them." 

o Contacted for comment, both 
judges Goldstone and Madala said 
they did not think it was appropriate 
for them to comment. Judge Gold
stone, speaking in the US, said he was 
firmly committed to returning to SA 
when his work at the UN was over. 
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O pe nn ess is a key value 
CARMIEl ADCKA.IPHDl says it is essential that the public closeflv monniors 

the selection of Constitutional Court judges 

WHEN lhc Judicial Service 
Commission decided t.o bar 
microphones a nd cameras 
from its interviews of Consti
tutional Courl nominees, the 
media's only response was 
s ilence. 

The JSC may have good 
grounds for limiting cover
age, but the commission did 
not spell them out - and no 
one inquired. 

These questions, however, 
ought to be asked, because 
proper reporting on the inter
views and the candidates is 
cruc ial. 

The new court will in many 
ways be as important as Pa r
liament. Yet the judges, quite 
rightly, will not be accoun
table to the public and will 
have the power to override 
decisions of Parliament and 
popular feeling. 

To take one example: 
imagine that Parliament 
passes a law making abor
tions easily obtainable, a nd 
that public opinion strongly 
backs the new law. 

The Constitutional Court 
could, nevertheless, overturn 
the law, based on its reading 
of the right-to-life clause. And 
that would be that, unless 
Parliament took the drastic 
step of changing the constitu
t ion, for which it would need 
a two-thirds ma jority. 

The selection process is the 

one moment in the judges' 
seven-year tenure when the 
public can and must be heard. 
This puts an enormous re
s ponsi bi li ty on the com
mission - and on the public 
and the media as well, though 
so far they have shown little 
interest. 

The JSC is expected at its 
meeting on September 3 to 
m ake a shortlist of candi
dates to be interviewed. Then 
the names should be pub
lished, a nd other details such 
a s the CV and the nominators 
of all candidates ought to be 
released, as this will a llow 
proper research into each 
person's record. 

The constitution says the 
judges must be independent, 
competent and balanced as to 
race and gender. 

On the question of race and 
gender balance, the JSC must 
decide whether merely be
longing to a particular cate
gory is enough, or whether 
candidates a lso require sen
s itivity to the problems ex
perienced by that group. 

When US Justice Clarence 
Thomas was being inter
viewed by the senate com
mittee that was a key issue -
long before Anita Hill's alle
gations of sexual harassment, 
this black judge's conser
vative legal and political 
philosophy became matters 

of public debate. 
Competence is just as com

plex a question. The JSC 
pa nel should ask candidates 
about their understanding of 
the broad political context. 
Since judges of the new court 
will m ake fundamental 
policy decisions, they should 
discuss the understanding of 
socio-economic and other 
problems which will inform 
their judicia l decisions. 

The JSC should examine 
candidates' previous writings 
and actions. If, for example, 
Potchefstroom professor 
Francois Venter is inter
viewed, he might be asked 
about his 1973-1986 journal 
articles denouncing the con
cept of fundamental rights. 

Likewise, Wits law pro
fessor Johan van der Vyver 
might be invited to discuss 
the views he expressed at the 
time of the 1983 referendum 
urging a vote for the trica
meral Parliament. 

The decisions of higher
court judges, interviewed as 
candidates for the new court, 
should also be carefully con
sidered, while candidates 
without a written record 
must expect incisive dis
cussion to establish their 
views. 

They should expect de
ta iled questions on the ir 
philosophy of constitutional 

interpretation an d t he 
sources they might use in de
ciding issues. 

Testing independence is 
also important. Does the can
didate belong to any secret 
societies like the F r ee
m asons, for example? Has he 
or she ever s tood alone, or 
with the minority, against a 
more popular decision? 

If candidates have a politi
cal history, is there evidence 
that they can withstand par ty 
pressure, or does the record 
suggest constant com
pliance? 

None of these questions, 
however, or their answers 
will be enough on their own'. 
Even if the commission gets 
all the answers, the inter
views cannot serve their full 
purpose unless the media 
cover the interviews properly 
a nd the public is given ade
quate information about the 
prospective judges. 

The South African constitu
tion, more than almost any 
other cons ti tution in the 
world, makes openness a key 
value. The J SC should reflect 
this concern in its actions a nd 
in the way it selects candi
dates for the new court. Yet, 
judging by the attitude of 
some members of the com
mission, this is not a value to 
which everyone is equally 
committed. 




