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Editorial:
PEAfCE AND VIOLENCE
By Rodney Davenport

I

n his well-known book On Aggression, K,onrad Lorenz
gave a comforting picture of the behavioUJr of creatures
in conflict situations. Dog bites but does not eat dog.
There exists some restrain~ rooted in instinc1t, to promote
generic survival.
In the human race, commonly thought to be above the
animals, this subconscious res traint may ,even have a
rational or moral basis. The Xhosa, argued Mcmica Wilson,
never attacked white women in the frontie:r wars. The
Crusader world of the 12th century adopted .a convention
known as the Peace of God whereby there was to be no
fighting on holy days or the eve of holy days, so that in
extreme cases there had to be total peace from Thmsday till
Tuesday. Similarly, ~e Truce of God constrained the
knight (who had his sword b lessed on the altar) from
attacking women or priests - ever. The Age of Chivalry was .
just beginning. Perhaps, as Edmund Bmke hinted, it later
went away. But the Geneva and Hague Conventions of
more recent' times suggest this was not altogether true.
There are many other examples.
'Let a hundred flowers bloom, let a hundn:d schools of
thought contend!', ordered Mao tze-Tung in 1957. End
authoritarianism: sheer contention could produce its own
form of balm.
Yet as Gilbert warned, the flowers that bloom in the
spring may have nothing to do with th.e case. We are told
(Argus 2 September) that 'United N~tion1s-endorsed
international scientific studies show that 50 per cent of
young people believe. violence and war are inherent in
human nature'.
Professor Robustelli, head of the Institute of Psychology
in Rome told a public meeting at UCT that this was
nonsense, as have other prominent anthropologists,
psychobiologists, psychiatrists and animal be:haviourists,
echoing the Seville Statement on Violence of 1986, which
rejected the fallacies that 'war cannot be ended because
animals make war and people are like animals', and that
violent animals can live and reproduce better than others,
and that 'war is caused by instinct'.
.
Gil1 Straker discovered in her Faces in the Revolution, a
study of the effects of violence on township youth in South
Africa published la.st year, that a very small proportion of
the youths who attacked and neclclaced victims in township
violence were not shaken by the.experience. Most were
caught up in a situation they did not know how to control caught up,-one might say, in a ' mob'.
Mob rule has been identified as a dangerous form of
misgovernment since the ancient Greeks, on a 1par with the
tyranny of the one and the oligarchy of the few.
So when does the mob become a simple, intelligible
'crowd'? Historians like ~rge Rude have su,ggested that
understanding of popular movements only begins when you
can give the mob a specific identity and objectiive: a group
of people driven by something other than Gada.rene
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mindlessness to obtain an objective that matters. It might be·
a group of homeless in search of houses, of ta.xi drivers
short of passengers, of right-wingers labouring under the
misconception that a.II they have had to date was by holy
writ theirs by right
The art of government consists in heading off crises by
anticipation and subtle planning: realizing that after
decades of injustice, hungry and homeless and jobless
people are angry and cannot be pacified by easy words.
Until that anger is assuaged, it is next to impossible to
induce rational thinking (especially if people have not been
taught in school how to think rationally).
So can one induce rational thinking by promoting
·colourful confrontation? In a recent presentation of ''Future
Imperfect" in the Cape Town City Hall, Professor Dennis
Davis drew lively responses from the PAC, ANC, SAP,
DP, COSATU, NP, SACP and IFP. Dennis is clearly a
horticulturist o f the Maoian variety, and it was great
entertainment. But, with a few exceptions which ought to
have bad a massive impact on the audience, most
comments were destructively confrontational. The PAC
spokesman, in particular, insisted that "One settler one
bullet" wasn't reaUy war talk or - if it was - had no real
coMection with war. (Was the same true of the crowd of
youths toyi-toying outside the Cape Town Supreme Court
after the dismissal of charges against th ree alleged
mmderers of Amy Biehl?) The trouble was that our PAC
spokesman could not see the absurdity of his position. Not
all minds, even the minds of politicians, were meeting, and
as soon as the discussion was thrown open to the floor we
were treated to some really animated tub-thumping. So was
the air made clearer? John Kane-Berman has s tated in a
recent analysis of the constitutional negotiations at
Kempton Park that negotiators have been more concerned
to get their parties into positions of power than to work on
the precept that the real object of constitution-building is to
devise ways of controlling power.
So doesn' t peace-ma.king in a torn society require
management of a rather special kind? Perhaps by
combining total freedom for war talk with special steps to
ensure that as few people as possible actually hear it?
SABC take note. Doesn't liberty actually require either the
censorship of anti-liberal sentiments, or at least the
necessity of ensuring that they a.re never allowed to be
promoted without the simultaneous presentation of a liberal
response? This is a variant of the old dilemma over whether
to give the vote in a democratic society to those who intend
to destroy democracy. The trouble is that the advocates of
violence, throughout history, have normally been -on the
inside track. How long wil.l it take for humanity to discover
this and a.ct accordingly? Or should we argue that, with
prosperity j ust round the comer, we can safely laugh the
problems away?

•
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TIIE ANNUAL GENERAL MEETING OF THE CNIL RIGHTS LEAGUE
he Annual General Meeting of the Civil Rights League was held at the home of Mr and Mrs Frank Robb on
Tuesday 16 November. It was a quiet ,event this year because the League hacr'arranged for a large public
meeting the following evening to hear a symposium on problems relating to the forthcoming elections.
(See the following article, "Focus on the Transition to a Free and Fair Democracy".)
There was therefore no speaker. Attelfldance was small. Pat Hill, the Hon. Treasurer, tabled the annual
accounts, which showed a decline in subscription income. It was not decided to raise the subscription because the
overall position is healthy. The existing commi,t tee was re-elected en bloc.

T

Focus on
THE TRANSITION TO
FREE AN1D FAIR DEMOCRACY
1

Two symposia held recently in the Western Cape to focus public
attention on the transitional process have revealed a growing public
interest in the extraordinarily complex peace-making lconstitutionbuilding activities at Kempton Park. This article summarises the
proceedings at the two symposia. ·
INSTITUTE FOR MULTI-PARTY DEMOCRACY
SYMPOSIUM
n 13 October, Candy Malherbe represented the
Civil Rights League at a symposium 1run by the
Institute for Multi-Party Democracy on the Transitional
Executive Council.
The participants were Dr Oscar Dhlomo, chair of the
Institute for Multi-Party Democracy; Kader AsmaJ of
the ANC; Robin Carlisle of the DP; Judy Sibisi of the
IFP; and Mr Mokoepe of AZAPO. Herrnamri Giliomee
introduced and summed up the proceedings.
Professor Giliomee described the TEC as essentially
a watchdog body. Sibisi homed in o n ~e problem of
women's representation on party lists, and argued that
this could not be achieved without i nterfering with a
party's freedom of choice. Mokoepe thought the TEC
was no more than an advisory council, and wanted SA to
be placed under a third, neutral party (for example the
UN or the OAU) during the transition. Violence, he said,
would make free elections impossible. Why are the chief
negotiators afraid of the people? Negotiation had
become a substitute for the will of the people.
Carlisle saw the TEC as harbinger of a deal-making
culture. It was the only agreed-upon structure to emerge
from CODESA, basically unchanged . As the NP
Government cannot take charge of the e le:ctions, the
TEC is essential. Asma! also backed the 'TEC as an
essential instrument in the present move totwards free
and fair elections.

O
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The discussion had a strong party-political flavour.
The TEC came to be seen as a body with sub-councils of
very varied strength, as having more than a watchdog
role through its working towards the elections. It would
be a c hannel through which the World Bank and the
IMF would approach the RSA - though how much
money would be available for ttie TEC was not
explained. The Government would retain essential
controls, and would have the po\Yer to prevent another
raid of the kind in whic h the SADF was recently
involved in Umtata AZAPO and the IFP were urged by
the DP and ANC participants _to rejoin the negotiating
process.
This was yet anotl!er of the well-targetted symposia
which the MPD Institute has recently put on. Two
excellent ones on federalism and on tne security aspects
of the transition have been held in the western Cape in
the past year, and the MPD should be encouraged to
continue with these activities.

CIVIL RIGHTS LEAGUE SYMPOSIUM
he second symposium, organized by a committee on
behalf of the initiators (the CRL), the Black Sash,
Lawyers for Human Rights, the SA Institute of Race
Relations, and other bodies, met on 17 November - as
fate would have it, on the same evening as the final
sessions of the Kempton Parle negotiations, which meant
that three of the four billed speakers could not attend.

T
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The general aim of what may become a series of
meetings is to discuss the possibility of free and fair
elections. On this occasion Pro f. Gerhard Erasmus of the
Stellenbosch Law Faculty and Robin Carlisle, DP
member for Wynberg, helped up front by .Jeremy Sarkin
of UWC and CRL, gave a helpful rundown of some of
the technical problems arising o ut of the negotiati<;>ns
and invited contributions from the floor.
These were not slow in coming. When ,exactly would
the new transitional constitution come into force? How
would the Cabinet and the TEC relate to each o ther?
What steps are being taken to depolitici,ie the polling
areas, and how many monitors from which countries
will be watching activities at how many polling booths?

And many more. It was an occasion when speakers
and audience were happy to share ideas on what was
really going on, and took delight in correcting each other
if they happened to have seen a more recent version of
the proposals of o ne or other of the tec hnical
committees. Is South Africa really trying to build a
sens ible constitution or indulging in r emarkable
brinkmanship ? At the very least the process is exciting,
the end largely unpredictable; but what sho uld o ne
expect when you try to make a peace treaty and a
constitution at the same time? It hasn' t often been tried
before.
Watch out for the next evening's entertainment
■

THE (iONIWE INQUESTA PERSONAL PERSPECTIVE
By Judy Chalmers

I

This is the second part ofJudy Cha/mers's account of the Goniwe court
proceedings to be published in this Newsletter.
Theffrst part was published in August.

O

n 11 August 1993, the Goniwe ~nq111est resumed,
with Major Niewoudt entering ·the witness box.
He was called to give evidence regarding the
role he had playe<l in the car bomb explos:ion that took
place in 1989, killing three black security policemen and
an informer. Major Niewoudt has an unsa•voury history
as a security policeman. He is a lleged t,o have been
involved in the interrogation of Steve Bili.a and was a
key figure in the torture of detainees in Poot Elizabeth in
1985. At the time of the 1989 explosion Major
Niewoudt was 100 metei-s down the road, ~he only other
policeman near the scene. Challenged by Anton Mos~ert
SC for the SADF, "IT someone activated tl11e bomb with
a radio device, it could o nly have been you" , M ajor
Niewoudt' s res ponse was: "That is so". The key
disclosure from his testimony was the manner in which
the police had manipulated the evidence, the implied
reason for the killing being that Sgt F.aku and his
colleagues were monitoring the movemen~: of Matthew
Goniwe in 1985, knew too much, and so were blown to
kingdom come. .
As a res ult of what was brought forward in the
Goniwe inquest this killing has now been 1reopened for
investigation.
It was also interesting during this session to watch the
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SAP and SADF SC' s doing their utmost to allocate
responsibility for ilie Goniwe assassination, each to the
other security force. Once again, Mr J ustice Zietsman
had to reprimand the SAP for withholding evidence.
Colonel Louwrens du Plessis, the next witness, is ilie
man who sent the fatal signal i~ 1985 which is thought
to have brought about the assassination of the Cradock
leaders. After an intervention by Anton Mostert SC, he
was finally given permission to produce evidef!ce
regarding Operation Katzen. This operation was thought
up by General Joffel van der Westhuizen, the concept
being to create a vast Xhosaland region uniting Transkei
and Ciskei. In the process it would " take o ut" Lennox
Sebe and replace him with a conservative black leader
acceptable to the military. The evidence served to give
an understanding of ilie role Military Intelligence was
playing in µie Eastern Cape at the time.
Colonel du Plessis spoke of how Matiliew Goniwe
was regarded as a " constant thorn in the side of the
security forces", of how the politicians, cabinet ministers
amongst them, had put e normo us pressure. o n EP
Commander-in- Chief Van der Westhuizen in particular,
to defuse the situation in the Eastern Cape. He described
the way he ran the " dirty tricks" department with
s ophisticated high -tech methods, producing false
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documents for both the SADF and the SAP. II spent
some time with Col. du Plessis during the tea and lunch
breaks and got a glimpse of how widely the tentacles of
Military Intelligence had spread during the mid-eighties.
He also produced a 1987 memo o utlinin g SADF
involvement in the CCB. In it the then chief of the
SADF, General Jannie Geldenhuys says elimination of
targets should not be seen as " murder" but as "at1acks on
individual enemy targets". The document was written by
CCB Chief Chrissie Meerholz, who two years laiter was
found dead in the burnt out remains of his car.
SADF Counsel Mostert's method of questioni111g Col.
du Plessis was along the lines of attempting lo d1iscredit
him on grounds of his drinking and financial problems.
The implication being that the Colonel had stolen the
documents and sold them to Transkeian leader Major
General Bantu Holomisa. The colonel refused to answer
questions on the theft and no evidence was led to
substantiate the allegations of his taking money for the
documents.
This was a difficult and painful time for Col. du
Plessis, made bearable only by the fact that he received a
lot of support from the Cradock community and! wives
of the assassinated men for bringing forwa,rd the
evidence.
Again and again, during his evidence, Louwrens du
Plessis was questioned about the signal he had sent and
his understanding of the words that the UDF leaders be
"permanently removed" from society. He stood fast to
his statement that the words meant Goniwe should be
killed until the very last minute of his evidence, when,
for reasons best known to himself, he admitted to the
Judge that there was a 50/50 chance of his being wrong.
This was an astounding admission causing consternation
and shock amongst family members and thei1r legal
counsel, and unconcealed joy for the SADF legal 1team.
When giving evidence, Major General Joffe! van der
Westhuizen came across as uncomfortable in the role he
was being called on to play. When asked about
Operation Strelitzia, an army project he had been
involved in to "normalise" the Eastern Cape with health
and econo mic programm es, he had total 1recall .
However, when asked about Matthew Goniwe, the
signal, his conversation with other security officers, and
his personal views at the time, he could remember
virtually nothing. Operation Katzen, of course, was
completely out of bounds to his questioners. The general
is in trouble, however, regarding his original affidavit
when he denied having ordered the death of Matthew
Goniwe "or anyone else". He may find himself facing
charges of perjury on this score as this stateme:nt can
possibly be faulted in connection with deaths re~ated to
Operation Katzen.
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An interesting aspect of this case has been the
behaviour of SADF Senior Counsel Mostert. Seasoned
lawyers expressed surprise to me at the amount of
leeway granted to him as he interrupted the Judge, was
insulting to other Counsel (including his own Junior).
slowed proceedings down again and again and acted (to
my inexperienced eye) in a way not calculated to endear
himself to those in court. His behaviour may have done
his own cause no good - could the Judge have realised
this?
The last witness came as a surprise to all except the
Cradock community. Fred Zilindile Koni was a sergeant
in the security police branch at Cradock during 1985. He
was responsible for monitoring the bugging of activists
in Cradock and. in particular, Matthew Goniwe. From
his evidence emerged a clear picture of how Goniwe
was followed, tracked, monitored, his post intercepted
and his telephone tapped: in fact every move he made
was watched and noted . He was unde r constant
surveillance. I think back to early 1985 when my sister
Molly Blackbum, Matthew and I went to Grahamstown
for the day to a court hearing. We were refused lunch al
a restaurant because of Matthew's being black: so no
doubt the Security Police were watching this with some
pleasure.
Mr Koni said that on 27 June 1985 (the day Malthew
Goni we disappeared) three of Cradock's Security
Policemen had left without notifying anyone of their
destination. They had returned the foll owing day. He
said on the 28th that Colo nel Winter (ex-Koevoet
member) had seemed extremely anxious, had instructed
that the Goniwe phone be tapped cootinuously and had
asked repeatedly for any information coming from that
line: this was "most unusual".
An attempt was made again to discredit this witness.
with little success, as on all major points he stood firm.
Something I realised, during those long hours in Court,
was that it was possible by watching the witnesses· body
language and hearing their tone of voice. to be able to
quite a large extent to judge when they were telling the
truth.
With this witness evidence finally was brought to a
close. The inquest will resume on 7 February 1994,
when the various legal teams will present argument
before Mr Justice Zietsman on the evidence which has
been heard. For the families it has been a trucing time,
the actual perpetrators of the assassination may no
longer be alive. the 50/50 response may have put a
positi ve findin g agai nst General Jo ffe) van der
Westhuizcn in jeopardy. But for those of us who have
attended the inquest there is liule doubt now as to how
lhe events happened.

•
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What is happ1ening about the land?
By Rodney Davenport

The 'land issue' is proving tio be the one of the most hotly contested issues
in the constitutional negotiations . In this article, Rodney Davenport
summarises the history of apartheid Land Laws and discusses w hat should be
done to correct these injustices in the future.
oc io-economic pla nners immediate ly afte r the
Anglo-Boer War, nearly all of them with English
names, re porte d to Lord Milne r thal the best
solution to South Africa's land problems was to s:eparate
the land rights of black Africans from those of all other
residents of South Africa so pennanently that for ever
afterwards we would all know where we could o wn or
occupy. Milner 's advisers saw the problem, not as one
of controlling African numbe rs, but of e ns uriing the
incorporation of some in the economy as labourers and
the containment of the rest in reserves.
These simplistic assumptions were taken for granted
in the white Parliament afte r Union, whoever was in
power. Hence the 1913 Land Act and Hertzog's Native
Trust and Land Act of 1936. If there wasn't enough land
for Africans, people said in 191 3, they would find more
for the m, he re and there; and they ac tua lly did so,
despite the reaction of many white farmers. who said:
" By all means lei the m have more land. but n,ot next
door to me".
In 1936 General Hertzog made political capital by
offering the African people the "substance" of exllra land
in e very province in return for lhe "shadow" of the
•common roll vole, which was supposed to be inelffective
anyway.
Then, in the 1950s, came that incredible version of
social engineering which we know as Group Alreas, in
terms of which eve ry town in the republic wa.s to be
carved up into e thnic slices. Nearly every lown was.
Many Colo ured families and Indian families had to
leave their homes, but very few whites. (Africams were
less affected because the Urban Areas Act of 1923 had
prevented most of the m from owning or living ioulside
locatio ns anyway). What a stain on the conscience of
ruling whites are those bulldozed empty spa1ces o f
Dis tric t Si x (Cape T ow n) a nd South End (Port
Elizabeth)!
The Ve rwoerd a nd Vors te r governments, ,slowly
realizing the impossibility of actually fitting e:nough
Africans into the reserves 10 keep whites sare o utside
them, reversed Hertzog's "deal" by offering Africans the
s ubsta nce of de m ocracy in the ir reser ves (now
rechristened " home lands") as compensation foir more
removals from land in the " white area".

S

January 1994

Bui ii couldn ' t work. Even the re moval of over 3
million Africans from places where they wanled lo live
10 places whe re they did nol want 10 live, all for
statistical rather than humane reasons, proved abortive.
Sprawling, soulless Mdantsanes and barren Thomhills
could nol absorb increasing numbers of people. Quite
simply, the Government had got its numbers wrong. It
had based its calcula tions on a blac k populatio n
approximately sixteen milJions fewer in the year 2000
tha n even a conservative de mogra phic projectio n
suggested.
Therefore the great unwind took place. The Urban
Areas Act was repeale d in 19 86, tho ug h this now
exposed Africans to the controls'of Group Areas. Then
the Abolition of Racially Based Land Measures Acl of
1991 got rid of the 19 13 and 1936 Land Acts. the Group
Areas Act, and a whole Joi of other laws whic h restricted
African land rights, in Lhe biggest sla ughter of laws in
South African history.
But did this repair the dam age? ll has always been
diffic ult , in his to r y. 10 redress economic wrongs
committed on a vast scale. The proble m went muc h
deeper Lhan the legisla tive manipulatio ns of the 20th
century, for much black-owned land in this country had
previously been lost 10 them through conquest.
If such land is in princ iple to be re lumed, ho w far
back s ho uld o ne go? A recent Wo rld Bank re po rt
suggested 19 13 as the c ut-off point. Government policy
at presenl seems to limit itself to the return of ' black
spo ts ' confiscated by its recent predecessors. thoug h
there have been indications in recent weeks that 1913
could become the c ut-off point
And is o wnership (ho wever cons ide red) a fully
sufficie nt reason for reversing the process? There is a
s tro ng move. whi c h de rives fro m t he Tomlin son
Commission of 1955, 10 insist o n freehold title as the
only form of tenure lo recognize. II is arg ued that
communal far ming a nd me re leaseho ld lille do no t
provide suffic ient stimulus for produc tivity. and that
subsis te nce agriculture canno t s urvive in a ma rke t
economy, and that in any case only freehold can provide
security for loans.
But two points seem clear. and both are made in the
World Bank recommendat io ns. O ne is that there is a
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rights i ssue which goes beyond mere legal
consideratio ns, arisi ng out of lhe unj us tifiable
inequalities created by unfair racially-base:d Jaws. There
has to be restoration, or compensation, or both.
Secondly, it is not a mere question of rights. The first
consideration must be the ability of the landholder to
preserve the land in trust for the future. Whatever fonns
of tenure are adopted have to be linked in appropriate
ways to the productive process, wheth,~r it is to be
capitalist, subsistence or collective farming. Here, too,
the World Bank has made suggestions whiich pay much
attention to marketing cons iderations. South Africa
canno t permi t the spread of dust bowls; but their
prevention must result from close attenition to very
varied local conditions and experiences - perhaps more
varied than the World Bank report recognizes, but at
least the Tomlinson Report did.
But it is not axiomatic that whites know how to farm
land and blacks don 't. Whites, with g1ieater skills
acquired through better training and betl'er access to
markets and financial resources, and the refore with
better incentives, have been able to produce far more
than has been possible for blacks. But all whites have
not always been responsible cultivators of the soil, as
shown by the serious overstocking of certain areas.in the
past, and by the massive drain on national resources in
recent years on account of compensation paid for overor under-production, which cannot be a coosequence or
natural hazards alone.
Nor, on the other hand, does the widespread myth
that blacks are bad farmers stand the test. There were
examples of prosperous black peasant farmers in the
Cape before the rinderpest in 1896. It is, quite simply,
not possible to assess the capacity of blacks in general to
farm the land commercially, because of disadvantages
placed in their path which did not apply to whites. And
precisely because this is true, it also means that wouldbe black farme rs, no less ' than wtrite.s, need to
demonstrate farming skills if they are to work the land.
If not, wouldn ' t many be better off owning smaller
properties i n the job fall-out area of t owns?
Alternatively. as suggested in the Financial! Mail of 5
November, the answer could lie in a rep eal of the
Subdivision of Agricultural Land Act, which prohibits
fragmentation of registered titles, for there could well be
some space for smaJlholders to make a livirng off plots
adjacent to larger capitalised farms. Too many good
farms transferred to Homeland governments have gone
out of efficient production. So, to reach the moral
without more ado, race needs to be taken out of land
policy considerations, and more flexibility introduced
into land policy, fast.
So what is now happening? The current mood of
Parliament, as reflected in a crop of laws passed in the
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1993 session. is clearly one of caution, qualified by the
assumption that privatisation (without doctrinaire regard
to race) is the right course to follow.
Priority is being give~ to the freehold tenure of land,
as a condition for transfer. But in a country where
traditional farming was based on the individual usufruct
on s mallholdings for crop productio n, linked to
communal grazing, should privatisation be the absolute
norm? It holds no joy for those who, over the years.
have held historic occupation or grazing rights in
villages, and
have suffered from enclosures, as has happened in
Cislcei and may happen in Namaqualand; or those
millions who were evicted from white-owned farm s
under the relocation poljcy of clearing " black spots"
during the 1960s to 1980s.
Of the various laws passed in 1993 to cope with the
realities o f c hange, the most s ignificant is the
amendment to the Abolition of Racially Based Land
Measures Act of 1991. This law opened the way for
various categories of state or local authority land not
only to be investigated by the Commission on Land
Allocation, as previously, but in some cases to be
reallocated by that body on its own initiative. The
Commission is also given powers of delay, however.
and there is no provision for compensation consequent
upon forced removals, and no rules laid down to govern
purchase price.
An accompanying Distribution and Transfer of
Certain State Land Act handles--procedures to be
followed under which the Director-General of Regional
and Land Affairs may transfer state land identified under
the Racially-based Land Measllfes law, again on the
recommendation of a land distribution commissioner. lt
makes detailed provision for objections both to the land
selected for redistribution and also to the applicants who
Jay claim to it. This reflects a concern on the part of the
Government to treat land transfer with kid gloves, and
Jays great emphasis on the discretionary authority of
officials.
Arguments have been advanced, especially by the
ANC, for the establishment of a land claims court rather
than a commission to adjudicate over land claims, with
power to handle no t only legal transfer but also
questions of price and compensation. These are also
issues on which the World Bank made
recommendations, weighing considerations of market
value agai nst s uch factors as land use, his torical
background, owner's investment, the interests of those
affected, and the extent of past state subsidization.
A companion Provis io n of Certa in La nd for
Resettlement Act also empowe red provinc ial
administrators to set aside privately owned land for
resettlement purposes. But thjs is made contingent on
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the owner's agreement to sell; and on the requirement
that, if sold, it shall remain iri private hand!>, without
notice necessarily taken of the interests of rommunities
living on that land. These are also matters which a land
court could well address.
Another reason for recommending this arises out of
the very complex property clause (clause 28) c,f the tenth

report of the Technical Commission on a Bill of Rights.
This clause has bee n c riticized by Dennis Davis
(Weekly Mail 15-21 October) and by Geoff BudJender
of the Legal Resources. Centre, on the ground that it
over-protects rights of property even to the point of
e ndange ring public order. That would be most
unfortunate.

•

THE RIG1l-lT TO CHOOSE LIFE
By Dot Cleminshaw

I

t is interesting to note how, despite the silence of
politici_a ns, the medical and legal professions and
religious leaders, the abortion issue simply will not go
away. As the parties lirie up for the elections of 27 April, it
bas become politic to claim support for equal rii:hts for men
and women - a stance considerably nega.ted by the
proposal at the Multi-Party talks to exclude cuHtomary law
from the ambit of the Bill of Rights. But if wom1en are to be
granted equal rights with men, the problem must be faced
that if the Jaw does not enable women to c,ontrol their
fertility, the rights playing field will always be unequal and
unfair for them, seeing that they must expend their time and
energies in raising large and often unplanned families. I
assume it is not necessary to spell out b·ere tlhe reasons,
such as failed (or unavailable) contraception1, that make
resort to abortion necessary.
'
All the contestants (except AZAPO - and p,ossibly they
will not stand fas: election) are fudging thc:ir stand on
women's reproductive rights. Far from being an informed
and principled position, this is a political calculation that a
clear policy of widening the abortion law will lose votes. It
does not seem to occur to them that they would. gain a lot of
votes. Their unspoken assessment is that if a ~,arty is silent
now on this "divisive" issue, it can pretend to be all things
to all people until the election is decided, and once in
power, the party can do what it think:s fit TI1e voters are
expected not to see through this ploy; but man)y other issues
are also "divisive" or "controversial", yet this does not
prevent policy being developed. The questiorn is: what are
the politicians going to do about modernising :Uld widening
our restrictive Abortion and Sterilisation Act of of 1975?
The Abortion Reform Action Group, with support from
outstanding women like Helen Suzma11, bas been
courageously fighting an uphill battle for r,efonn for 28
years. Today several women's organisations aJre demanding
a clear policy stand to be taken, knowing that attention will
be paid while parties are angling for their vote, but that
after the election women's rights and needs may well be
pushed to the back burner. The Black Sash at its 1992
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National Conference adopted a resolution calling for a
Freedom of Choice Bill and a clause in the Bill of Rights to
. the effect that "the right to life shall not derogate from a
woman's right to choose an abortion".
ANC Women's ·League conferences and some leaders
have also called for legalised abortion, but the ANC itself
has been divided, and bas postponed decision by sending
the issue, minus any indication of the leaders' stance, to its
branches and "grassroots" for discussion, where it
languishes unresolved. A Women's League speaker on a
Radio Metro phone-in discussion on abortion on 26
October expressed the view that the ANC leaders had failed
the women in formulating its draft Bill of Rights, which
declines to take a stance on abortion and leaves it open to
"democratic discussion". Democratic discussion is
impossible unless an audience, especially in the rural areas,
can be reached and full information be conveyed in terms it
can comprehend. An election campaign would seem to be
an ideal opportunity for doing this.
Meantime between 42,000 and 200,000 South African
women risk death, injury and permanent disability at the
bands of backstreet abortionists every year. The
Department of National Health and Population
Development. in its "Epidemiological Comments" report in
1992 said that estimates varied, depending on the model
used. The report added that in 1989, 40 or more women
were known to have died as a result of complications
arising from " illegally induced abortions", while many such
deaths go umecorded. Only some 1,000 legal abortions are
done (mostly on white women).
Coincidentally, these figures are very similar to those
cwrent in Britain at the time Sir David Steel MP introduced
the Bill which became the Abortion Act of 1967.
Re.miniscing in the National Abortion Campaign's 1992
journal, "A Celebration of 25 Years of Safe Legal
Abortion", be reports estimates in 1967 of between 40,000
and 200,000 illegal abortions a year, with between 30 and
50 women annually dying - "the tip of an iceberg which has
since thankfully disappeared". A remarkably liberal
document, the British Act is still in force, despite several
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attempts to whittle it down. The only substantiall alteration
bas been the reduction from 28 to 24 weeks of the stage of
"viability" of the foetus. The 1967 Act has been extremely
influential and bas served as a model for legislation in a
number of countries. In the 1970s the British Government
set up a committee of enquiry into the working of the Act,
under Mrs. Justice Lane. The committee concluded: "We
have no doubt that the gains facilitated by the Act have
much outweighed any disadvantages for which it has been
criticised". Parliamentary and public opinion r~ain in
support of it".
I believe the NP Government missed an op,portunity to
score over its rivals when it failed, aft1~r inviting
submissions three years ago, to widen the proviisions of the

South African Abortion and Sterilisation Act. Even now,
there is much to be said for a quick grasping of th.is nettle.
This would pre-empt the endless litigation. controveny and
extremism that surroun~ the issue in the USA. Over the
past two decades, 65 c~untries have liberalised their
abortion laws. We remain one of the few industrialised
countries stuck with a law that does not meet either the
needs of a burgeoning populace living in extreme poverty,
or the demands of women for reproductive rights.
What we need now is an in-depth education and
information campaign, l~ assist the parties in defining a
clear policy, and so enabling voters to make an intelligent
choice al the polls.

•

Arguments: about the death penalty:
DETERRJENCE AND FINALITY
By K.R. HUGHES
The future of the death penalty in the 'New South Africa' is currently a topic of
great public debate. In this ,article Dr Ken Hughes, a member of the Committee
of the Civil Rights LeagU4'!, examines the strengths of the abolitionist case.
ently reviewing the autobiography of a nun who
had been counsellor to a number of convicted
illers awaiting execution on death-row, the
American political commentator, Gary Wills, s:ummed up
the case against the death penalty as follows:
1. The deterrent effect is dubious: the death ptmalty does
not noticeably lessen crime.
2. The incidence of this kind of sentencing is unequal. In
the US, the poor, the black apd Southerner:s are more
likely to be sentenced to death than the well-to-do,
whites or Northerners.
3. It is expensive. With the full US system of mviews and
appeals, the total cost of a capital case, resulting in an
execution, regularly mounts up to 3 million dollars as
opposed to only half a million dollars, total cost, for a 40
year incarceration in jail.
4. "Revenge is an evanescent and spiritually iJ:mprisoniog
satisfaction".
5. It coarsens, deadens and degrades the prison o:fficers, the
police and all who take part in the process.
(Offering to substantiate this last point, Wills writes that
an interesting study cou.l d be made of the effc:cts of the
system on governors alone. Governor Pat Brown, whose
stay of execution in the Caryl Chessman case arrived too
late, was so deeply disturbed by the experienc:e, that he
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vowed "Never Again" and wrote an eloquent abolitionist
book denouncing the moral futility of executions. Governor
Ronald Reagan, however, was personally responsible for
introducing death by lethal injection, since as a rancher, he
lcnew bow much better it was to Jcill superannuated horses
with the veterinarians needle rather than by shooting them
in the head (as he did when he was a movie cowboy).
Governor Bill Clinton executed a man, Ricky Ray Rector,
who had blown much of his own brain away and was not
competent to defend ~elf).
This puts a strong ·abolitionist case in a nutshelJ. I want
to report and concentrate my fire on (1), the deterrence
argument, since I have recently had some doubts about this
and also it seems the most fundamental. That is, I (and I
think most people) would be unmoved by the argument
from expense, even if the costs of jail and execution went
the other way. What makes the death penalty special is its
finality or irreversibility: a wrongly imprisoned person can
be released and compensated, a wrongly executed person
stanm no chance of being brought back from the dead and
offered a new lease on life.
There are also some deep and fundamental issues
involved here about the nature and pwpose of punishment;
do we aim to denounce, lo deter, to reform or merely to
achieve "restitution", that is a state somehow morally
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equivalent to the way things were before the crime Look
place. All these views have defenclers, but mostly muted in
recent years. The "denunciation" or " giving vent to moral
outrage" theory of punishment is poor stuff -- scarcely
better than lynch-law. Nor is reform much ip vogue.
Nobody nowadays gives much creden,ce to the
Dostoievskian belief that punishment can bring about
repentance and regeneration: there are too ma11ty hardened
criminals knocking around. (Or, as Somerset Maugham put
it, "For most people, s uffering does not cmnoble, it
embitters".)
Likewise, restitution bas lost its attractions for most
moderns: it seems to rest on a kind of moral accounting
which most of us find bizarre and unconvincing:
punishment does not somehow cancel crime. A,t its best, it
may once again slate feelings of revenge , but ~t is not then
an efficient way of pr~viding compensation for damage.
(There are a number o"f primi tive societies where the
compensation element is much more dominant than i:n ours.
The man who wrongfully kills another man is made to
carry all the .dead man's burden of social obli.gations, but
again, modem Western sensibilities find it repellent that a
murderer should inherit his victims debts and duties, both
to friends and wife and children. And for goodl reason - in
some circumstances this would not be a d,eterrent to
murder, but an incentive!)
So we come back to deterrence. The basjc p,roblem with
deterring homicide is that many killings are not tr!Je
murders "with malice aforethought'' but ,r ather fall under
the category of crime passione, and .as largely
unpremeditated crimes of passion are not likely to be
deterred by IJ:u-eats 'of punishment (It is this tc,gic and not
any putative belief in the rights of the passionate, which
makes some continental jurisdictions ready to let those
convicted of crime passione walk free. The An1glo-Saxons,
given to notions of s trict liability and due care, approach
the matter rather differently).
However, be that as it may, the presence of Sl good many
crimes of passion among the killings classified! as murders
must have the effect of making deterrence mor4~ difficult _to
detect statistically> And so it was in the 1950's and 60's
when the debate raged in England about abolishing
hanging: deterrence seemed to be all but nil or
unobservable.
However, this was partly due to the low and downward
tending tr~nd in the English homicide rate. When, in the
1970's, a Chicago trained economist, Isaac Ehrlich, did a
careful study on US data, carefully controlling for a number
of disturbing factors which bad plagued earlieir studies, he
reached a very different conclusion, namely,. that in the
United States, each execqtion for murder prevented 8
further murders. On this finding, even if the j111dges made
mistakes 100% of the time, having the death penalty should

January 1994

result in a huge saving of innocent lives - people who
would otherwise be murder victims.
There is an interesting convergence here with the debate
on abortion. Several of the arguments (for example about
irreversibility) apply in both contexts. Consequently, it is .
easy to understand the position of those who oppose both
abortion and capital punishment, or those who think both
should be licit. Many progressive secular intellectuals
strongly condemn the position of Catholics who are against
abortion but believe the Stale bas the right to take life as
punishment for murder. This is normally defended in terms
of restitution, but Ehrlich's results would provide a
powerful rational argument pointing in the same direction.
The prime aim of Catholic ethics should be the protection
of innocent life and traditional Catholics who are against
abortion and favour executing murderers are extremely
consistent in their stand; it is the modern secular
intellectuals who W1Sh to condemn fetuses and save the
ljves of adult murderers who show a perilous disregard for
moral distinctions.
But Ehrlich's work is not the end of the story. His
evidence was re-evaluated by a member of workers
(including the Nobel Prize winner Lawrence Klein) and his
estimate of 8 murders deterred for every execution was
shown to be quite sensitive to the choice of auxiliary social
and economic hypothesis. Perhaps the most startling reanalysis was carried out by Edward Leamer. He showed
that under certain auxiliary hypotheses, the observed
pattern was quite consistent with there being a brutalization ·
effect - each execution not preventi ng, but on the
contrary, encouraging up to 10 murders. But the cost of
introducing these extra variables and possible effects was to
render the analysis altogether more uncertain and the same
model was equally consistent with a deterrent effect or
preventing up to 26 murders.
In short, the exact size of the deterrent effect of
execution remains very difficult to estimate with al)y
certainty. On the other hand, more and more studies show
that imprisonment has definite and predictable deterrent
effects increasing with duration of sentence.
So to sum up: my own views on capital punishment are
that finality (or irreversibility) - far more than being
merely a "cruel and unusual" punishment - makes capital
punishment morally objectionable. The best rationale for
punishment. is deterrence (rather than restitution, which
might well mean "an eye for an eye, a tooth for a tooth")
and imprisonment (if need be for a long term of years) is
the most reliable form of deterrence (as well as having
other advantages, eg, in terms of cost-effectiveness)..
In short, in spite of some doubts abd much interesting
and s uggestive empirical researc h , l think that the
abolitionist case still holds.
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NEGOTIATING THE DEATH PENALTY:
THE VIEWS OF SOME POLITICAL PARTIES
The death penalty continues to be a contentious political and human rights issue
in South Africa. In a recent free vote in Parliament, a majority voted in favour of
the resumption of executions. The society has collated the official views of some
South African political parties, and the information we received about their
attitudes towards the death penalty is made available here for public debate.

POLITICAL PARTIES AND THE DEATH PENALTY

•11■111111111111111■■,a.:
NP
CP
IFP
ANC
SACP
AZAPO
LABOUR PARTY
PAC
DP

NATIONAL PARTY

IN KATHA FREEDOM PARTY

''The National Party supports the
retention of the death penalty, with
certain conditions."

A representative of the lnkatha Freedom
Party confirms that the party is against

In October 1991 , the National Party
accepted the South African Law Commission's proposals contained in its Interim
Report on Group and Human rights that
the Death Penalty be depoliticised and be
dealt with by means of a future constitutional court.
In March 1993, the State President stated
that the government was reconsidering
its position with regard to the moratorium on the death penalty since the wave
of cruel murders and manslaughter and
the current disrespect for human life
were making it extremely difficult for the
government to allow the moratorium to
continue indefinitely.
In June 1993 the National Party caucus
members were virtually unanimous in
their support for the suspension of the
moratorium on the death penalty when
it was debated in parliament. Their
support for the Death Penalty was,
however, subject to the conditions that
the Death Penalty should only be imposed in the most extreme cases and
that the accused should have an automatic right to appeal against his death
sentel)ce."
The Federal Council of the National
Party.August 1993.

the application of the death penalty
in South Africa. Their views are reflected
in section 18 of the Constitution of the
State of Kwazulu/Natal.
"I 8. Physical and Psychological Integrity
a. The Physical and psychological integrity
of any individual shall be inviolable. No
one shall be authorized to inflict any type
of violence on another individual or to
take a life. Capital punishment and any
form of physical or psychological torture
and punishment shall not be allowed."
IFP 1992

The African National Congress
opposes capital punishment.
Their draft Bill of Rights proposes the
abolition of executions:
"Article 2
Personal rights
The Right To Life
(I) Every person has the right to life.
(2) No-one shall be arbitrarily deprived
of his or her life.
(3) Capital Punishment is abolished and
no further executions shall take place."
ANC Draft Bill of Rights, 199 1

SOUTH AFRICAN
COMMUNIST PARTY
The SACP Party Manifesto and constitution reveal nothing one way or another
on the issue of the death penalty.
However, our enquiries to the Central
Party Committee elicited the following
reply:
" ...in the last three years, at least, and on
numerous occasions, the SACP's leadership has committed the party to a total
rejection of the death penalty. Our
rejection is principally a moral rejection." "Our rejection is also practical the death penalty does not function as an
effective deterrent, and the overfocussing
on deterrents and on "law and order"
measures detracts from the real underlying causes of crime - massive social and
economic injustice.
Our late general secretary, Chris Hani,
was an outspoken critic of the death
penalty.and in the weeks before his
assassination he made an impassioned
plea to the Venda authorities to reprieve
a condemned prisoner in that Bantustan.
After his assassination, the SACP has
been asked repeatedly by the media if we
are not now prepared to review our
condemnation of the death penalty.We
have, of course and without hesitation,
reiterated our call for the total abolition
of this barbarism."
Jeremy Cronin, for the Central Committee, SACP, Johannesburg, August 1993

THE DEMOCRATIC
PARTY
The Democratic Party allows its members to vote on the Death Penalty according to individual conscience;
So, for example, at the time of the
Parliamentary debate on the lifting of the
moratorium on hangings,JasperWalsh;
MP, DP, said in May 1993,
"I am opposed to the death penalty... ! am
therefore in favour of not lifting the
moratorium and believe the matter
should be left over to be decided upon
by a democratically elected parliament."
Tony Leon, MP, DP; said in May 1993,
" .. .I am in broad agreement with the
Society for the abolition of the Death
Penalty in South Africa on this issue."
But, Douglas Gibson appeared in an early
1993 radio programme, Microphone In,
and defended the imposition of the
Death Penalty in South Africa.
One ground cited was that circumstances
here are different to those for example
in America, where the imposition of the
Death Penalty would not be justified.

AZAPO
Azapo explain why they oppose the
Death Penalty:

"Azapo ls totally opposed to punishment of offenders by imposing
capital punishment.
The current regime lacks legitimacy in
imposing such punishment on account of
the fact that the majority of persons on
whom capital punishment is imposed is
as a result of being rendered criminals by
the very apartheid policies that the
current regime practices.
Azapo further believes that even in the
event of this society being transformed
to the highest degree of legitimacy, no
society can abrogate a responsibility to
rehabilitate offenders by way of killing
and terminating lives of offenders.A
comprehensive program of rehabilitation,
even in instances of offences presently
"justifying capital punishment" will have
to be devised by a future democratic
society.
N JYekiso, Publicity Secretary, AZAPO,
June 1993

LABOUR PARTY
The Labour Party say why they reject

the Death Penalty:
"The Labour Party is totally committed
to the idea that a state cannot believe
that it has no limit to what it wants to do
to a human being. State terror and
persecution have never been accepted as
civilizing influences on life. Having regard
to the brutalising effect of apartheid and
its legacy, the Labour Party submits that
the continuation of the application of the
death penalty has no special power to
humanise a society.
This is not saying that nothing should be
done to reduce violence in the society,
whether from political or criminal intentions.
Th~ death penalty does not provide
South Africa with a splendidly unique
protection that will benefit the total
society, but it is a unique punishment cruel in the extreme and totally irrevocable."
LP 1992
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