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EDITORIAL 

A Plea for Realism and Understanding 

In Lheir slalement io the UN Commission on 
Human Rights in February, Amnesty lnternalional 
(Al) recognized the efforts of President de Klerk to 
lift restriction orders and release political prisoners, 
but criticized the security forces and the police for 
continuing to detain la rge numbers under the 
Security measures, and, in a number of cases, for 
the use of brutal methods of interrogation. Al also 
reports that while 18 people died in police custody 
'under suspicious circumstances' last year only one 
of the deaths led to the appointment of an 
independent judicial inquiry. We ask, why? 

Afn·ca Confidential has recently claimed that the 
government is locked in a struggle with the security 
establishment over the restoration of the rule of 
law. This could partly explain the adamant refusal 
of the State President to dismiss two cabinet 
ministers Malan and Vlok, Ministers of Defence 
and Law and Order, respectively whose scalps were 
demanded by the Democratic Party as well as by 
LhcANC. 

T here are on going efforts to civilize the law and 
ils administration including the suggestion from aJJ 
of the main white parliamentary parties that the jury 
system should be restored. However much it may 
surprise readers, and whatever the difficulties this 
would create, it would mean that justice could 
regain its community roots a need which inspired 
the establishment of peoples' courts. Although 
these courts have been discredited because of 
excesses committed by some, the concept has value 
in ensuring community involvement in the legal 
system. These structures, renamed community 
courts to distance themselves from the disgraced 
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people's courts, should have circumscribed powers 
and be rooted in, and accountable lo their 
communities. 

The announcement by the Government Lhal the 
worst aspects of our security legjslation are lo go, 
including the notorious Section 29 of the Internal 
Security Act, is welcome indeed, but does not 
extend far enough. Unfortunately, detention 
without trial is still provided for, allowing a person 
to be detained by a police official for an initial 
period of fourteen days, after which judicial 
approval can be obtained for a longer period. 

Welcome as well are the decisions of Minister 
Vlok Lo prevent the while people of Vcntcrstad 
from evicting of black squatters, disregarding the 
legal procedures open to Lhem, and the last minute 
decision of the State President to impress upon 
lnkatha the need to forgo the dubious right of 
parading 'cultural weapons' at public gatherings. 
Unfortunately these limits only apply in the 
designated unrest areas. These weapons need lo be 
outlawed nationally at all times, as cull ure and 
tradition must not be used as a lame excuse for 
allowing bloodshed to continue. The government 
still rejects a llegations of 'third force' involvement 
in township violence, claiming that such violence is 
essentially a head-on conflict between ANC and 
Inkatha cadres which the police are merely trying to 
contain. One is entitled, as John Kane-Berman of 
the Institute of Race Relations argued al a 
graduation ceremony in East London, to accept the 
Government's denial of an unknown group's 
destabilisation efforts on the basis of at least 
imperfect evidence. Yet nobody can be blamed for 
suspecting a third force when maverick 
right-wingers, on more than one occasion, have 1101 

only killed black South Africans in cold blood, but 
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admitted in court to a religious conviction of the 
need to do so. Additionally, when the BBC recently 
interviewed policemen from Khayelitsha, they 
revealed considerable animosity towards the 
government and felt exposed to the risk of 
retaliatory victimization, through having to promote 
the emancipation of communities they have long 
been required to suppress. There is ample 
evidence of police assistance to a particular group, 
for example by transporting armed individuals and 
refusing to prosecute various warlords, against 
whom there is a wealth of evidence of violent and 
deadly criminal misconduct. While the government 
argument presents a facade of logic, we must not be 
fooled into thinking that because an argument is 
coherent, it is necessarily true. (We suggest below, 
in an a rticle entitled "Making sense of contradictory 
propaganda", that there are other criteria for fishing 
the truth out of lying packages!) 

T he government, we arc sure, have hesitated in 
taking a tough line for fear of alienating potential 
allies. A revision of the entire security structure, in 
consultation with all parties, is an imperative during 
the constitutional negotiations. 

As reported in our last Newsletter the 
government failed Lo use the opportunity presented 
by the Harms Commission, for which the Krieglcr 
judgment has done much Lo atone. First things first. 
It is more important to instil public confidence than 
to build constituencies. 

Rodney Davenport & Jeremy Sarkin-Hughes 
(Editors) 
PO Box 23394 
Claremont 7735 

TIAN VAN DER MERWE 

Why, we have to ask, are the people who are 
most needed for their leadership and inspiration 
taken away from us in moments of great crisis, 
whether as a result of political assassination 
(Robert Kennedy, Rajiv Gandhi) or error of 
judgment by drunken or sober drivers (Molly 
Blackburn, and now Tian van der Merwe)? 

Tian was a special kind of South African: an 
Afrikaner, a Ste llenbosch - trained liberal, a lawyer 
with a mountainous sense of justice which he 
applied lo private as well as public causes; a 
poli tical leader with vision and stature unusual in so 
young a man; athletic, companionable, and a 
member of a remarkable fa mily lo boot. Impossible 
lo replace? 

The CRL mourns him, offers sincere 
condolences to Sue, J.P. and Caroline, and 
undertakes to help to fill his void. Perhaps that is 
the real answer to the question with which we 
began. Great men inspire. Others follow them. 

"THE ROUTE TO REAL DEMOCRACY 
IN THE NEW SOUTH AFRICA" 

Proposed Public Seminar for 3 August 199 I 
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The Civil Rights League Committee has decided, 
in association with the Community Law Centre of 
the University of the Western Cape (UWC) and 
Black Sash, to call a conference at UWC on 
3 August to provide an opportunity for members or 
the general public to hear and discuss ideas being 
put forward by political parties and organiza1ion.s 
for a new constitution for South Africa, and an 
accompanying bill of rights. 

An all-day conference is envisaged, with the 
presentation of short papers, followed by 
discussion. Those in the morning session will be on 
constitutional themes, and tho'sc in the afternoon on 
themes relating to a bill of rights. 

The League considers that the public is generally 
not too well informed about the necessary linkage 
between constitutional structures and the 
protection of civil liberty, and therefore calls fo r a 
good turn-out by its members and their friends at 
what could be an important moment in our 
progression towards a new South Africa. Le t these 
concepts take root in the minds as•well as the hearts 
of all South Africans! 

Further details will be announced through the 
press. 

Members ple<ue note!! 

The conference can only take place if sufficient 
funding is available. Members are therefore 11rgc111/y 
requested, if they have not yet paid their subscriptions, 
to do so without delay. Fun.her contributions would 
naturally be welcome from paid-up members who 
wish to help promote the objects of the league in this 
specific way. 

In case you have forgotten, the minimum 
subscription rate is: Students R2.00 per annum, 
ordinary members RI0.00, donor members R20.00, 
corporate members R50.00, payable to The Civil 
Rights League, P.O. Box 23394, Claremont 7735. 
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Should you wish more details please phone 
either 685-7004 or 61-0336. 

CHILDREN'S RIGHTS 

To mark world focus on child ren's rights with the 
observance of International Children's Day, we 
follow with two articles on children's rights: a plea 
for their more energetic enforcement by Janet 
McCurdie (her professional role) and a general 
assessment of the state of children's rights in South 
Africa by Jeremy Sarkin-Hughes. 

CHILDREN'S RIGHTS 
Ry Janet McCurdie 

"Sentimentality towards children is no substitute 
for the recognition of a child's entitlement to the 
right to equal concern and respect." 
(Freeman, 1983: 3). 

During the past few years organisations 
concerned with children's rights in South Africa 
have voiced their concerns loudly. Indeed there 
have been many reasons for doing so. Children of 
all ages have been detained under the State of 
Emergency; they have been processed through the 
criminal justice system without legal representation 
and often without the knowledge of their parents; 
they have suffered inferior education; a lack of 
health rights and many other violations of rights 
which they should enjoy. 

This fight for rights has been essential, but 
should be viewed as a necessary measure in an 
emergency situation. Acting reactively, which 
admiuedly was the only option available, left little 
opportunity, particularly in the area of legal reform, 
to study South Africa's legislation in depth, 
undertake comparative Legislation regarding 
children, with the exception of the Emergency 
Regulations, is the same as it was a few years ago. 
It is now time to begin this work and to follow the 
lead of other countries in the active fight for 
child-centred legislation. There is no time in South 
Africa's legal development to re-invent the wheel. 

In attempting to "equip" children with rights 
there is a need to distinguish between the "welfare" 
and "liberation" approaches to children's rights. 
The welfare approach is generally characterised by 
the desire to protect children rather than their 
rights which is the endeavour of the liberationists. 
Thus the distinction is between nurturance and 
self-determination. These views are not mutually 
exclusive. There are circumstances when children 
do need protection and circumstances where they 
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do not, but their rights do. 

Legislation in South Africa which pertains 10 

children needs to become child-centred. In this 
process aspiring to the social and moral ideals of 
the 1959 Declaration of the Rights of the Child and 
the 1989 Convention and the Rights of the Child is 
not sufficient. Rights which are not tangible are not 
worthwhile rights. Neither are rights which are on 
the statute books unless they can be implemented. 
Implementation, it is submitted should carry with it 
the obligation to provide the necessary resources 10 

enable implementation lo take place. 

A number of groups have been set up overseas 
for this express purpose: to empower children and 
lo make rights a tangible reality. The Children's 
Legal Centre in London and the Children's Rights 
Shop in Amsterdam are two such groups. These 
groups adhere to a conscious policy of legal 
intervention. Test cases are argued, child advocates 
are provided for children who otherwise would not 
be heard in a court case and children arc provided 
with the legal means and know how to express 
themselves. 

There is no doubt that over the years certain 
gains have been made in the children's rights 
movement. There is also no doubt that children 
and their rights are still low on South Africa's list of 
priorities. We need to recognise that children are 
persons, not property, nor legal cases, that their 
capacities need to be acknowledged and their 
interests taken into account at all levels of policy 
making. We need to light for rights and more 
importantly in the new South Africa.for the 
implementation of such rights. Until th11t is ~L"l" ll 10 

happen we cannot claim 10 have a Children's Rights 
Culture. 

REFERENCE 
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PROMOTING AND PROTECTING 
CHILDREN'S RIGHTS IN THE OLD 
AND NEW SOUTH AFRICA 
By Jeremy Sarkin-Hughes 

"The States Parties to the present convention Ion 
the rights of the child] shall respect and ensure the 
rights set forth in this Convention to each child 
within their jurisdiction without discrimination of 
any kind, irrespective of the child's or his or her 
parent's or legal guardian's race, colour, sex, 
language, religion, political or other opinion, 



national, ethnic or social origin, property, disability, 
birth or other status." 
(The Convention on the Rights of the Child Art 2.1) 

South Africa has yet to adopt the Convention on 
the Rights of the Child. 

On 20 November 1989 the United Nations 
General Assembly, recognising the vulnerability of 
children, adopted the Convention on the Rights of 
the Child. The Convention, already signed by 97 
countries, establishes universal standards for the 
protection of the civil, political, economic, social, 
cultural and humanitarian rights of children. On 2 
September 1990, the Convention became 
international law and thus binding on the countries 
that signed it. Appropriate implementation of the 
Convention is ruled in terms of the "best interests of 
the child," and it specifically calls for adequate 
food, shelter, clean water, primary care, education, 
and protection from abuse, neglect and exploitation 
for all children. 

As in the United Nations Convention, the 
African National Congress's (ANC) draft Bill of 
Rights, in Article 9, states that in all proceedings 
the primary consideration shall be the best interests 
of the child. The Article declares that the state, 
using all resources available, shall be responsible 
for ensuring that all children's rights lo a name, 
health, security, education and equalfry of 
treatment are realised. Article 9 (3) further states 
that no child shall suffer discrimination or enjoy 
privileges on the grounds of race, colour, gender, 
language, creed, legitimacy or the status of his or 
her parents. Children are also accorded protection 
from economic exploitation and from work that is 
hazardous or harmful to their education, health or 
moral well-being, and Crom any obligation to work 
or perform services for the employers of their 
parents or other family members. 

In South Africa, where the promotion of human 
rights remains appalling, apartheid's dehumanising 
effects have been all pervasive, children included 
and especially. There are laws that purport to 
protect these rights, such as the Child Care Act of 
1983, which with the exception of Chapter One, 
only came into operation in 1987. This Act 
attempts to ensure that children are provided with 
adequate food, clothing and medical care, and 
prohibits a child from being neglected or ill-treated. 

Unfortunately, laws affecting children have 
significant shortcomings. They focus on the ' unfit 
parent' rather than the 'child in need'. Too few 
people have to, in terms of Lhe law, report the 
maltreatment of children, lack of coverage for many 
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categories of neglect. There is insufficient legal aid 
for children, and the provisions of the legislation 
can be overridden in terms of the security laws. 
Under the Internal Security Act, and in terms of the 
now repealed stale of emergency provisions, 
children are accorded no special treatment by 
security or prison personnel. 

The violence in the country has led to scores of 
young people being killed, injured, brutalized or 
traumatized. During the states of emergency from 
1985 onwards, approximately 17 000 children under 
the age of 14 were detained. The fact that 
numerous youth and student groups were also 
banned underscores the role that these individuals 
and groups played in the events that will shape 
South Africa's future. 

South African children between 7 (al which age 
they can be held responsible) and 18 their acts) and 
18 are tried in the Juvenile Courts which do allow 
for a few advantages; the trial is held bchin<l closc<l 
doors, there are alternative sentencing provisions 
and the child may be assisted by parents or a 
guardian. But parents have often been unaware • that their child was on trial, as the stale, in terms of 
the Criminal Procedure Act, has an obligation to 
inform parents of an arrest only if the parents arc in 
the same magisterial district. While there arc 
pre-trial provisions which allow a child to be put in 
a place of safety or for the parents or guardian lo be 
given responsibility for the child, thcse an.: 
discretionary on the part of the police and courts, 
and are often of little assistance in practice. 

South Africa's racially segregated Departments 
of Education, Health and Welfare - costly and 
inefficient - ensure a system of disparate and 
inadequate care, especially to South Africa's black 
children. The vast discrepancies between monies 
and care afforded to various groups can be seen in 
the U.N. Children's Fund figures for the first half of 
the 1980's regarding the South African infant 
mortality rate, in which Africans averaged above 
100 deaths per 1,000 live births - twenty times 
greater than the rate for whites. Al the same time 
other countries in Africa such as Botswana (72), 
Kenya (76), Z imbabwe (76), Congo (77), Tunisia 
(78), Algeria (81) and Zambia (84) had much lower 
figures. Life expectancy for black South Africans is 
also more than twenty years shorter than it is for 
their white counterparts. 

Also indicative of uneq ual treatment of different 
racial groups is that while primary school cducat ion 
is compulsory for whites, it is only so for coloured 
children living within 5 kilometres of a school, and 
for black children in just a few limited areas. 



Expenditure per capita still varies enormously by 
race. 

Most South African children are directly or 
indirectly affocted by the crisis in housing, poverty, 
unemployment, the migrant worker system, forced 
removals, oppression and violence, all of which 
contribute to family disintegration - a problem with 
has forced at least 10 000 children to live on the 
streets. These street children suffer from lack of 
food and education, disease, drug abuse, sexual 
abuse, gangsterism, teenage pregnancy, infant 
mortality and police harassment as some of the 
salient features of their lives. 

The New South Africa needs to adopt the 
United Nations Convention and other international 
human rights instruments, and enact legislation 
which safeguards the rights of children. Abuse, 
exploitation, fear, misery and hardship cannot be 
allowed to be the feature in the lives of South 
Africa's future. If the situation continues unabated, 
South Africa while being "new", won't be different 
from the old. 

'TRIAL BY NEWSPAPER' 

Extracts from a talk by Tony Heard, a former 
editor of the Cape Times, on the reporting of the 
Winnie Mandela trial, 15 April 1991. 

... Beyond the Hogarthian scenes outside the 
court lies something more subtle and important 
within. It is the danger that this cause celebre will 
go down as a classic example of trial by newspaper 
... the erosion of standards of respect for law ... in 
the direction of brutish rule ... What l am drawing 
attention to is the way the media ... and also some 
people close to the central players, have published 
running commentaries on the case ... As an editor I 
would probably have disallowed much of it, till the 
case was over. .. 

fl mean) in very general terms: unprecedented 
criticism of the way the defence is putting its case in 
a trial which is still under way. Extensive 
discussion, not after but during a trial, of the effects 
on South Africa. Lengthy sketching of the 
background 'facts' before they are tested in court 
and accepted or rejected, [including] references to 
sensational interviews published abroad. Criticism 
of the ANC for its stance on court revelations which 
arc as yet unproven. Discussion, e.g. in le tters to 
the editor, about a still-proceeding case, concerning 
evidence given ... either reported or not reported. 
Side-taking and public discussion on whether the 
trial should, or should not, be called off. The 
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spectacle of a press conference at which the mother 
of a deceased boy was expected to offer her 
comments, before issues have been finally decided 
in court ... 

... Concern does exist in at least some senior 
newspaper circles [ and] among lawyers with whom I 
have discussed the matter ... A constitutional expert 
[Prof. Kadar Asma!] said in a leller to an editor 
recently: 'South African newspapers have had a 
field day during this trial. Not only bleeding hearts 
from overseas are shocked by the licence taken; iL 
is a mailer that should concern everyone who wants 
to set the ground rules for a fair trial in a future 
democracy in our country'. The editor's footnote 
('We do not believe that judges and the courts arc 
above public scrutiny or comment') hit the wrong 
target. The point is that WHJLE A TRIAL IS IN 
PROGRESS newspapers should defer comment till 
it is over, when sub judice considerations no longer 
apply ... 

... In our newspaper offices, over many 
generations rookie reporters have been drilled to 
boredom to respect the sub judice rule, and nothing 
has happened to change the necp for this essential 
principle. It is as close to a professional absolute 
that one can gel in this world ... Renccting general 
norms in the industry, the house style of the Cape 
Times said under CONTEMPT OF COURT: 'No 
reference is permissible to pending or actual cases 
other than a fair and accurate report of the 
proceedings themselves'. Simple. Now just 
consider the volumes of comment, cartoons, 
interviews, press conferences, le llers ... which have 
marked the Winnie Mandela case ... Respect for 
due process is not an optional extra ror 
democracy ... 

... Editors set the tone for their staffs. If it 
becomes permissible to disregard any of the 
hallowed norms of journalism, the reporters, 
sub-editors [and other staff] ... quickly dispensc 
with caution, for instance, in matters such as: 
standards of taste and respect for privacy, 
faithfulness to the record when using quotation 
marks, according due dignity Lo all races and classes 
in society, not dwelling unduly on suicide or divorce 
details, sloppy and lazily written headlines, curbing 
exaggeration in street posters aimed at selling 
newspapers to the unsuspecting, and so on ... 

... Too often government and others who should 
know better, including newspapers, assume wrongly 
that the sub judice rule applies ... over commissions 
of inquiry, tribunals, inquests and he<1rings not 
clothed with the comprchensivc and rigorous 
protection of a court of law, and even happcn!'- over 



pending decisions by bureaucrats, planners, 
councils, committees - monstrously, these days, 
even those of commercial firms ... 

... South Africa is moving toward - we hope - a 
non-racial, democratic future. After ruinous 
apartheid and continuing violence, we have 
precious lillle of value to take as a dowry into this 
dangerous, exciting future ... [Those] who prejudge 
and comment on the Winnie Mandela case are 
conspiring to ensure that, in a new order, standards 
of due process will be similarly ignored. The public 
will be less safe as a result ... The question is 
whether our standards of respect for the Bench and 
... due process ... will be weaker or stronger. That 
much can be decided now'. 

MORE THOUGHTS ON THE STATE v 
WINNIE MANDELA 7 OTHERS 
By Alan Dodson 

South African society's pervasive dis regard for 
an ignorance of fundamental human rights and 
democratic traditions has been nowhere more 
apparent than in the events surrounding our most 
recent cause celebre . 

Tony H eard has documented most eloquently in 
a speech summarised in this edition the drubbing 
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given to the right to due process by the press' 
disregard fo r the sub judice rule. But was the 
reason for this not precisely because so few people 
remember what the rule means, or even what due 
process is. The reason for this is that the rule has 
been abused by certain politicians over an extended 
period of time in order to sidestep freedom of 
speech and the principle of democratic 
accountability. 

The editors task in reporting on a trial of this 
nature is not an easy one, with a public hungry for 
information about a case involving a very public and 
controversial figure. Yet the task would be far 
more easy if there was a full and proper 
appreciation of the nature and demands of both 
freedom of speech and the right to due process 
amongst the wider public. This too might have 
dissipated the tension which arose be tween press 
and public outside the Court 

The most obvious disregard for due process was 
that involving the serious interference with 
witnesses, which was well documenwd and 
extensively commented on by a r rcss who then 
proceeded to disregard due prdcess themselves. 

Due process also takes a knock on every 
occasion that a black person is judged in a Court 
where both prosecutor and j udge (and, often, the 
assessors loo) are drawn solely from the ruling 



while elile. This is not necessarily to suggesl Lhat 
Lhis triaJ was not a fair one. But it provided an all 
too easy basis for dismissing it as a polilical 
conspiracy. 

Another dislurbing feature of the case was Lhe 
anitude displayed towards homosexuality. Withoul 
commenting on the defence case in this regard, 
discriminatory altitudes were openly displayed 
amongst supporters of the trialists outside the 
Court. The European Court of Human Rights said 
in its judgment in the Dudgeon case (a case in which 
the Court found that certa in laws in Northern 
Ire land which criminalised homosexuaJ acts in 
private violated the right to privacy as contained in 
article 8 of the European Convention on Human 
Righls) that "two haJlmarks of (a democratic 
society) are tolerance and broad-mindedness". On 
both these counts it would appear that we have a 
long way to go. 

The findings of the Courl in convicting the 
accused reveal a horrifying range of human rights 
abuses - the right to liberty, Lhe righl to life, Lhe 
right to privacy and freedom from cruel and 
inhuman punishment. These findings are however 
the subject of an appeal process and comment on 
them should be withheld until the process has 
reached conclusion. 

Without prejudging the appeal process, the 
following question still needs to be asked. Surely 
the dictates of political and democra tic tradition 
require that Mrs Mandela step down from her 
officiaJ positions in the ANC, at least pending the 
finalisation of the appeal process? 

Once again, one is left with the uneasy feeling 
that lack of political accountability and disregard 
for democratic traditions and fundamental human 
rights will remain with us for some time to come. 

THE TRIAL OF THE UPINGTON 26 
by Martin West 

The maralhon trial of the 'U pin gt on 26' ended 
recently in the Appeal Court in Bloemfontein. The 
outcome, as well as the whole process, raises some 
serious questions. 

It started with the death of Lucas 'Jetta' 
Sethwala, a municipal policeman, on 13 November 
1985 in Paballe lo Township, Upington. The events 
were broadly as follows: A peaceful protest 
meeting of township residents was broken up wilh 
teargas by Lhe S.A. Police on the grounds that it was 
an illegal gathering. There were immediate violent 

7 

consequences including attempted arson and 
stone-throwing. Some of the participants found 
themselves outside the house of Sethwala's mother, 
which was close to the venue of the meeting. 
Sethwala was known to be inside. The house was 
stoned, and highJy inflammatory statements were 
made by some who wished to extract Sethwala from 
the house and kill him. Sethwala eventually fired 
into the crowd, wounding a child, and then lled. He 
was pursued and caught some distance away, where 
he was killed by blows to the head with his own gun, 
and possibly by stabbing. His body was then burned. 

A number of people were then arrested on the 
basis of eyewitness reports which placed them 
either at the Sethwala house or at the scene of the 
murder. An identity parade was held, and some or 
the 'extras' who had been picked up by the police to 
add to the line-up of suspects, were also identified 
and charged. In the end 26 people were charged 
with murder, or a lternatively with public violence. 

Those charged were a cross-section of Pabclle lo 
society. There were old and young, scholars and 
pensioners, employed and unemployed, regular 
church-goers, a former mayor, matriculants and 
illite rates, men and (three) women. 

The trial began in U pington on 13 October 198(, 
before Mr Justice Basson of the Northern Cape 
Provincial Division, and two assessors ( one of 
whom died in July 1987 while the trial was still in 
progress). Twenty-five of the accused were 
represented by an attorney and a junior advocate. 
Roughly half-way through the trial the a llorneys 
withdrew from the case, apparently through lack of 
funds, leaving the accused represented by one 
lawyer at a critical time in the case. 

The trial lasted until 26th April 1988, when 
twenty-five of the accused were found guilty of 
murder, and one was convicted of attempted 
murder. The vast majority of the accused were 
found to have been present outside the house, hut 
were not proved to have been at the site of the 
killing. They were essentia lly found guilty under the 
'common purpose' doctrine, in that the judge found 
that the crowd outside the house had formed a 
common intent to kill Sethwala. 

The case was postponed for some time at this 
point, as the judge went on holiday and a 
newly-appointed defence team needed time to 
prepare a rgument rela ting to the existence of 
extenuating circumstances. The accused spent the 
period between April 1988 and February 6th 1989 
in custody, when the judge's leave ended and the 
case resumed. It closed on March 15th 1989 after 



extensive evidence fir the defence from a range of 
expert witnesses. This included detailed profiles 
prepared by a clinical psychologist, expert 
testimony from a social psychologist on 
'deindividuation' of people in crowds, evidence by a 
social anthropologist on the family background of 
the accused and the social conditions in Paballelo, 
and evidence by criminologists on community 
attitudes to sentencing. 

Sentence was delivered on May 23 - 25 1989. 
The judge found no extenuating circumstances 
present for fourteen of the accused, and they were 
consequently sentenced to death. The judge found 
extenuating circumstances for the remainder: five 
received prison terms of from six to eight years, 
with one other receiving a prison sentence for 
attempted murder; six received suspended six-year 
sentences, mainly on account of their youth, but 
were required to undertake 1 200 hours each of 
community service. 

Mr Justice Basson refused leave lo appeal, on 
the grounds that no other courts could reasonably 
come to a different decision. Those condemned 
were taken to Pretoria Maximum to await 
execution, those with prison sentences were sent off 
to start their terms, and the six young people were 
released. 

It was only after a petition lo the Chief Justice 
that leave lo appeal was finally granted. In effect 
the Chief Justice upheld two murder convictions, 
but allowed appeals against aJI the death sentences. 
Twenty-three were allowed to appeal against their 
convictions, and all but two against their sentences. 

Preparation of the appeal was lengthy and 
expensive, with the court record running into 
thousands of pages. The case was argued finally in 
Bloemfontein on 6 - 8 May 1991, and judgment was 
given on 29 May 1991 - some five-and-a-half years 
after the murder and some 55 months after the 
commencement of the trial. 

The final judgment of the Appeal Court was 
quite simple. It found that: 

* three of the accused convicted of murder (all 
of whom bad received suspended sentences plus 
community service) had not been identified beyond 
reasonable doubt, and they were consequently 
found not guilty; 

* the crowd in front of the house did not have a 
single intent lo kill Selhwala, and that there was no 
evidence that mosl of the accused had actively 
associated themselves with the killing - eighteen 

convictions of murder were: set aside: and rcplau:d 
with convictions on charges of public violence; 

*two convictions for murder were upheld to join 
the two who were not allowed to appeal; and 

* there were extenuating circumstances 
applicable to the four convicted of murder, and the 
death sentence was not appropriate. 
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Finally, the four convicted of murder were given 
prison sentences of from eight to twelve years. The 
three found not guilty were released. The eighteen 
convicted of public violence were deemed to ht1ve 
deserved prison sentences of mainly 4 - 5 years. 
The judges took into account that they had already 
spend some three years in custody, many on Death 
Row, and suspended sentences were imposed 
which effectively released all eighteen from the date 
of judgment. 

The saga of the Upington 26 raises some 
important questions. A few of these are: 

* ls it appropriate that 25 people accused of a 
capital offence should be defended by one junior 
advocate? Had the case: occurred in a major city a 
much larger pro dco defence team would 
undoubtedly have been available - are the accused 
in rural areas disadvantaged? 

* What does it say about our legal system that it 
took all that time, and a great deal of money, to 
reach the final outcome? If the money had not 
been available to launch the petition, what might 
have happened? 

* How can it come about - as many people in 
Paballelo have asked - that people who were: never 
shown to be anywhere near the scene of the crime 
could have been convicted of murder? In other 
words, how far can the 'common purpose' doctrine 
be extended? 

* How can a Supreme Court judge find no 
grounds for allowing leave lo appeal when the 
Appeal Court reviews the same evidence and sets 
aside fourteen death sentences and twenty-one 
convictions of murder? 

* Fourteen people suffered the trauma of life in 
Death Row for an extended period. One, Mrs 
Evelind de Bruin, was the sole woman prisoner on 
Death Row, with the concomitant added isolation. 
What does this say about the policy of where 
prisoners are held pending appeals? 

* Fourteen people were sentenced to death and 



were refused leave to appeal. Ten of those now 
walk free in Paballelo. None were, or will be, 
executed, but all fourteen came about as close as it 
is possible to get to being executed. What does this 
say about the imposition of the death penalty in 
South Africa? 

All those interested in civil rights in this country 
should ponder these questions. How easily is 
justice accessible to the poor and the rural based? 

A PERSPECTIVE ON THE WHITE 
PAPER ON LAND REFORM AND THE 
PUBLISHED BILLS 
Ry Barry Adams 

In March 1991 the Government presented its 
White Paper on land reform to Parliament. Five 
Bills were published together with the White Paper 
which intend to repeal discriminatory land laws and 
initiate land reform in accordance with the 
statement of policy contained in the White Paper. 

Despite wide spread opposition to the Bills from 
within and outside Parliament, the Government is 
determined to proceed with its land reform 
r ackage. The Abolition of Racially Based Land 
Measures Bill which has been amended in response 
to this opposition is certain to be approved by 
Parliament within days. Opposition to the five Bills 
has focused on the following: 

1 The Black people of South Africa who are most 
affected by the proposed reform have been 
completely excluded from the process of shaping 
the proposed legislation. They are excluded from 
the Parliamentary process and have not been 
consulted on the content of the proposed 
legislation. This is most disturbing when seen in the 
light of the various minutes achieved through a 
process of consultation and negotiation between the 
Government and the ANC and in the light of an 
increasing willingness on the part of provincial and 
local level Government to consult and negotiate 
with those under their jurisdiction in respect of 
issues that will affect them. The most significant 
result of these newly developed processes has been 
a building up of trust between Government, at all 
levels, and the citizens they govern. This process is 
not being followed in the case of the Bills and this 
could in all likelihood become a cause of conflict. 

2 The White Paper states that: 

The primary objective is to offer equal 
opportunities for the acquisition, use and 
enjoyment of land lo all peorle within the social 
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and economic realities of the country ... " 

The introduction of the White Paper further 
states that the legacy of Apartheid Land Acts 
"cannot be solved merely by the repeal of 
discriminatory law concerned and by making it 
lawful for every body to own land within his means". 
Unfortunately the proposed legislation respects the 
integrity of title deeds of White South Africans 
which were acquired through initial land grants and 
a subsequent land market from which 80% of the 
population was effectively excluded. l n this respect 
therefore the proposed legisla1 ion cloes not address 
at all the accumulated injustices of the past and it 
protects White privileges which were obtained 
through discrimination. 

3 The Rural Development Bill and the Less 
Formal Township Establjshmcnt Bill give 
extraordinary powers to officials to identify and 
allocate land without reference to any defined rules, 
guidelines or criteria. For example, Section 29 of 
the Less Formal Township Establjshmenl Bill 
provides that: 

"The Administrator shall not, on applying this 
Act, be compelled, in respect of a proposed s1er or 
act or the consideration of an application, Lo give 
notice thereof in public or otherwise, or to hear or 
consider any objection or representation in 
connection therewith". 

The landless and the homeless arc therefore 
completely denied any access to processes whereby 
land is identified, acquired and allocated. The Bills 
place unchallengeable discretionary .. powers in the 
hands of officials and make the homelands and 
landless objects of administrative decision. T here 
arc numerous examples of this approach 
particularly in the Less Formal Township 
Establjshment Bill, and the Rural Develormenl Bill. 

4 A major criticism of the Abolition of Racially 
Based Land Measures BiU by the ANC is that the 
historical mal-distribution of land and the original 
seizure of land from Black South Africans by White 
South African is not addressed. 

The Government's response to these objections 
has been to make amendments to the Abolition of 
Racially Based Land Measures Bill to scale down 
the measures contained in the Residential 
Environment Bili and to provide for an advisory 
commission on land allocation to assess claims for 
the restoration of land by those who have bt;:en 
disadvantaged by the application of the Group 
Areas Act and the Black Land Act of 1913. T he 



objects of the Commission will be to make 
recommendation to the State President regarding: 

1 The identification of land belonging to the Stale 
which has not been developed or allocated for a 
specific purpose; 

2 The identification of rural land with a view to 
the acquisition thereof by the State for the purposes 
of agricultural settlement; 

3 The planning and development within the limits 
of the financial means of the State of the land 
referred to above; 

4 The allocation of land referred to above to 
persons disadvantaged in respect of the land 
concerned by the application of any of the 
apartheid land laws to be repealed by the Bill. 

It is of concern that despite introducing these 
provisions for an advisory Commission on land 
allocation, the Government seems to be 
uncommitted to this process and the Minister of 
Planning, Provincial Affairs and National Housing, 
Mr Hern us Kriel said in a statement made al the 
time of publication of the amended Abolition Bill 
that: 

"The Government is still of the opinion that a 
programme of restitution is not practical or 
financially viable. The Government is however not 
insensitive to the cause of people or communities 
who were possibly disadvantaged in the past". 

The advisory commission seems destined to fail 
as there is dissatisfaction with its composition and 
terms of reference. 

Members of the Commission arc appointed by 
the State President. No mention is made of the 
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qualifications of members of the Commission. It is 
necessary that the Commission consist of people 
who have special knowledge of the issues involved 
as well as representatives of national political 
organisations. The Bill makes no mention of this 
and rm:rely states that the members of the 
Commission must in the opinion of the State 
President, be "representative of the population as :1 
whole." 

The terms of reference of the Commission arc 
not wide enough. Only land belonging to the State 
or State institutions will be considered. In addition 
this must be land which "has not yet been developed 
or allocated for a specific purpose". In many cases 
land taken away has been leased to White farmers 
for grazing and has undergone no development. 
There is no reason why this land should not he 
restored. 

The Stale is empowered only to acquire rurnl 
land for the purpose of agricultural seu lcmcnl. The 
Commission has no powers of expropriation to 
compensate those who have suffered loss as a result 
of uncompensated removal or expropriation. Many 
who lost their land were freehold owners of land. 
The Government maintains that it respects the 
integrity of tit le deeds. However the integrity of 
title deeds of African freehold owners must be 
equally respected in order tha1 there h<.: an 
equitable land policy. 

The Government's intention is to proceed with 
the other Bill although they have not dealt with the 
detailed objections to the substantive content of the 
Bills which have been made to the j8int standing 
Commillee by numerous parties. In particular it 
has not dealt with objections that the provisions of 
the Rural Development Bill and the Less Formal 
Township Establishment Bill place the homeless 
and landless under unchallengeable administra1ivc 
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rule which characterised prior apartheid legislation 
and that these Bills are pate rnalistic and make no 
provision for effective pa rtic ipation o r even 
cons ultation of the poor and disadvantaged. 

The Gove rnment is once again making the error 
of making laws which fundamentally affect the 
rights of every South African with no opportunity 
for effective participation in the law making process 
by Black South Africans. What is necessary is that 
the legislation which is the subject of the othe r four 
Bills should be dete rmined by wide-consultation 
and investigation possibly through the creation of 
special commissions to focus on and make 
recommendations on the identification of land and 
settlement of the homeless and on securing existing 
rights and inte rests in land and upgrading these. 
From this process a comprehensive land and 
development po licy should emerge. 

MAKING SENSE OF 
CONTRADICTORY PROPAGANDA 
By Rodney Davenport 

How do we know whom to believe in this 
bewildering era of conflicting reports and claims by 
rival political o rganizations? 

Three criteria a re particula rly helpful. One is 
that the report should be consistent with known 
facts. The second is that it should cohere, and not 
contain inner contradictions. And the third is that 
its write r should e ithe r declare his or her 
partisanship or demonstrate an ability to transcend 
it. How this can be done is well illustrated from the 
following extracts from recent reports. 

The first is Professor Tony Mathews's summary 
of Judge Krieglcr's judgement in the V,ye Weekblad 
case, re ferring to the credibility of Dirk Coetzee as 
a witness: 

"The V,ye Weekblad judgment has broken the 
spe ll of complacency and unconcern that bad 
settled over the death squad issue. Mr Justice 
Krieglcr found it necessary to place ... the 
allegations about the source of the drugs and 
poison ... in the wide r context of Coetzee's evidence 
about the security police counte r-insurgency 
campaign. A large part of his judgment is 
concerned with whether this campaign was of the 
kind described by Nofomela and Coctzce. 

"Afte r a lengthy analysis ... the judge answers 
that question with a resounding yes ... 
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"In answering ... why Coetzce - 'n rampokkcr van 
Olympiese aard" - should be believed, Mr Justice 
Kriegle r cites the following: the absence of major 
deviations between his various accounts of what 
happened, the inexplicability of his flight from 
South Africa if the allegations were fa lse, the fact 
that much of his story quite unnecessarily puts him 
in a bad light, his failure to settle o ld scores in his 
testimony, and the contrary !fact ] that he implicates 
many of his old working friends and, above a ll, the 
correspondence between the dirty-tricks missions 
which he describes and the known indisputable 
facts" (Reality, May 1991 p. 4) 

The second example is Paul Alexande r's report 
"Smugglers' Paradise", in the Weekly Mail 3 + 9 May, 
p. 3: 

"I visiled (Swaziland] Lhis week as part of an 
on-going investigation inlo the illicit weapons trade 
to Reef townships and discovered a haven for 
smugglers who obtain cheap supplies of weapons, 
d rugs and ivory in Mozambique and ferry these 10 

lucrative markets in the Transvaal and Natal. 

" ... I discove red how Fre limo soldie rs, Renamo 
rebe ls, Mozambican refugees, Swazi c itizens and 
members of Swaziland's U mbutfo Defence Force 
take advanlage of the lawlessness caused hy 
Mozambique's civil war 10 obtain the contraband 
and sdl it to South A frica. 

"African National Congress members based in 
Swaziland 'survive' by selling cars Lhat are slo len in 
South Africa and sent to Maputo where they arc 
sold locally o r sent to Malawi, Zaire and Zambia. 

"African National Congress members based in 
Swaziland told [me] that they would have nolhing to 
do with the guns, d rugs and ivory trade because 'it 
kills our people '. But a former member of the AN( · 
in Swaziland said some members of the movement 
sold AK-47s, issued to them or sto red in sccrcl 
caches, locally 10 make extra cash ... 

"The syndicates who deal in these goods arc 
frequently interlinked - gun-runners sometimes buy 
ivory and drug dealers sell guns. But most of the 
gun and drug tra ffickers steer clear of the ivory 
smuggling trade, which is conside red 10 be a very 
dangerous business. 

'The drugs lrade tends 10 encourage other forms 
of smuggling as deale rs sell guns and explosives 10 

obtain cash to purchase narcotics ... 



"From interviews with smugglers, drug dealers, 
local soldiers and Mozambican refugees I 
discovered the main route for the traffic runs from 
Maputo and the rural areas of southern 
Mozambique through the Lomahasha/Namaacha 
border post separating the two countries. Once 
inside Swaziland the contraband is distributed 
through nine border posts [with South Africa] ... ." 

[Interestingly, some major interceptions of 
contraband weaponry have been reported over the 
SABC since Alexander gave this evidence. Could 
there be a connection?). 
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