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Sounds of Silence 
l11e South African Government passed the Suppression of Communism Act, 
number 44 of 1950, with the ostensible intention of isolating and silencing 
extreme leftwing opinion and activities, but it has also used that law over the 
years to take action against others who oppose its policies. 

The Act empowers the Government to apply a system of banning which 
restricts the freedom of speech, assembly and movement of individuals 
without any recourse to the courts of law. The Civil Rights League has consist
ently opposed and condemned the Act. and its opposition does not stem from 
support of the views (whatever these may be) of banned persons (an irrelevant 
consideration), but from a deeply held belief in the validity of the Rule of Law 
as a fundamenta l principle of our civilization. It is the League's opinion that the 
system of banning is entirely contrary to the concept of the Rule of Law. 

The Suppression of Communism Act, num ber 44 of 1950 

Three of the major aims of the Act were to: 
I. Dissolve the Communist Party organization, and any other organization 

the Minister ·deemed' to be communist orientated or ·undesirable': 
2. Ban newspapers and other publications; 
3. Restrict the liberty of individuals. 

l11e Act empowers the Minister of Justice to impose many different kinds of 
restrictions. either singly, or in a blanket curtailment. on any person who, 
i11 his opi11io11, is furthering, or is likely to further, any of the aims of 
·communism' (which is so loosely defined that almost any person or organ
ization of which the Minister disapproves might be affected). 

Banning On.Jcrs usually mean: 

a) For a period of five years (but sometime two years). which may be repeated, 
th~ banned person is restricted to a particular magistnial district. or other 
specified area. 

b) A prohibition on attendance at political gatherings. and frequently even 
social or family gatherings. (Two or more people appear to constitute a 
gathering.) 

c) 'Listed' and 'banned' persons under the Act may not be office-bearers or 
members of political organizations. or of any of thirty-five organilations 
specifically listed in Government Notice No. 2130 of December 28, 1962: 
or of an unregistered trade union: or of any organization which defends, or 
at tacks, or even discusses any form of State principle or policy: or of any 
organi,ation which prepares. publishes or distributes any publication: or 
even an ·active supporter' of such an organiza tion. 

d) A banned person may be denied the right to be concerned in any way with 
the preparation of anything for printing or publication. He may be prevented 
from entering premises where a publication is produced. 



e) He may not enter factory. trade union or mine premises. or railways, 
harbours or courts of law. 

I) He may not enter African. Coloured or Indian areas (unless as a Black 
person he is entering his ·own· area). 

g). He may not communicate in any with another 'listed' or ·banned' 
person . Long friendships have been terminated by this provision. the 
penalty for non-observance being up 10 three years· imprisonim:nt. 

h) He may not give lectures or enter educational institutions; sometimes 
even a library is out of bounds. 

i) Publication or reproduction of the speeches or writings (even after 
death) of a banned person is forbidden unless by way of evidence 
given in court, and then providing this does not afford ·a plat form' for 
his views. This has meant that a banned person is unable to defend 
himself when attacked or smeared in public. It also means that a 
person's right to participate in the public life of the country is 
abolished. 

j) A banned person must report weekly to a specified police station 
(sometimes daily). 

k) If attempts to serve a banning order on an individual have proved 
unsuccessful, a copy affixed to the main entrance of the person's last 
known residence, and a notice in the Gol'<m1111e111 Gazelle, arc deemed 
sufficient evidence that the notice has been served. 

1) People listed, or convicted, under the Suppression of Communism Act 
are disqualified from practising as advocates. attorneys, notaries or 
conveyancers, unless the Minister agrees. 

House arrest 

Occasionally a banning order includes house arrest, which imposes severe 
additional restrictions, and which may be for twnety-four hours of the day, 
or for the overnight hours between 6 p.m. and 7 a.m .. over weekends and 
public holidays. Under house arrest a person may receive no visitors other 
than a doctor or attorney (with the consent of the Minister). 

Numbers of banned or restricted people are known to have lost their 
employment as a result of the restrictions placed on them. As ·Judex' in 
an article in the Argus on March 22 1973 commented: 

All 1hc,c po wcl\ an• c:..crc l\ablc by a politician: the individual ha, no rig.hi 10 bt· 
heard in hi, own dcfcncl': lhcrc is no appeal; 1hcn: is no rt•courw \\halt·vcr 10 a 
court of la\\ : a rcsirk1ion may be imposed for lift- : mo<t c:.. traordinary or all. 1hc....
powers may be u<ed not o nly against a ,·ommuni,t. but agam,t anybody "ho in the 
Ministe r's opinion •furthl'r,· any of tht' o bjcrts of rnmrnunism. 

' In its harshest forms' , says Professor A. S. Mathews in his book, I.aw. 
Order and Liberty in Sou//, Africa, 'it amounts to solitary confinement out
side a prison.' 
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The Rule of Law and Natural Law 
The concept of the Rule of Law has its o rigins in the history of civilization 
of the Western European peoples which some South Africans erroneously 
proclaim ' White' civilization. ( I) 

Hammurabi, King o f Babylon, compiled llis legal code eight hundred 
years before the probable writing of the eighteenth chapter of the Book 
of Genesis. Hammurabi claimed he was able to compile the code only 
because he was 'acquainted with wisdom', meaning undoubtedly some
thing universal and divine. In the eighteenth chapter of Genesis (probably 
written in the nin th century B.C.) Abraham poses the question· to God: 
'Shall not the Judge o f all the earth do right?' - an early illustration of 
the idea of divine 'fairness', not just of retribution. 

About 50 B.C., in the Laws, Cicero maintained that Law was not a 
product of human thought, but something eternal which rules the whole 
universe by its wisdom in command and prohibition. Law was the primal 
and ultimate mind o f God whose reason directs all things. What then about 
the many pestilential statutes which nations put into force? These no more 
deserved to be called laws than the rules wllich a band of robbers might 
pass in their assembly. Bad laws such as these could be repealed in a single 
moment. But the law which came from God could neither be repealed nor 
abrogated. Here was the concept of the principle of Natural Law. 

The Roman principle of Natural Law was strengthened as the Christian 
civilization of Europe, accepting the revelation of God in Jesus Christ, 
became familiar with the idea of an absolute and binding law. 

· Man-made laws were to be brought to the test of a divine, universal and 
and eternal law. Rufinus, a canon lawyer, writing in the twelfth century 
J\. D., warned that people might have a duty to disobey a statute which 
was contrary to Natural Law, for 'Christ said. "I am the trut h", not, " I 
am the custom", or, " I am the constitution".' Thomas Aquinas held that 
the laws of the state must be obeyed except where they were in con tlict 
With the will of Cod. In this he underlined St Paul's Epistle to the Romans. 

Most o f the objections and criticisms levelled at the idea of Natural 
Law reinforced by a revealed Divine Law were o riginally stated in a book 
Defensa Pacis by Marsilio of Padua (I 270- 1343), summarized as follows: 
what makes a rule or principle a law is simply that ii can be enforced. 
TI1e will of the people alone can make a law which can be enforced, 
whereas neither Natural Law nor Divine Law can be enforced. Later 
writers have also rejected the too close identification of political ideology 
or philosophy as unscientific, because the addition of such theories may 
be contentious and may become weapons in the war of political and 
moral ideas. Nevertheless, it is true that the idea of Natural Law has 
reinforced the concept o f the Rule of Law. 

(I) 'The Medieval View of Freedom', p.2. from Concepts of freedom lectures by 
Sir Robert Birley. University of Capl' Town. All!?USI 1966 
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The Rule of Law and the Rights of the Ind ividual 

The idea of individual rights was :1 development that originated in the 
seventeenth and eighteenth centuries and that was brought to fulfilment 
in the nineteenth century. Formulations of the idea that each individual 
has fundamental rights and freedoms, just because he is human. are found 
in Magna Carta, the American Declaration of Independence. the French 
Declaration of the Rights of Man and, in our own time. the Universal 
Declaration of Human Rights included in tJ1e United Nations Charter on 
December I 0, 1948. 

In order, however, to avoid abuse of freedom, which could turn order 
into chaos, it is necessary to frame and interpret good laws to ensure that 
an individual can enjoy the greatest possible degree of freedom compatible 
with the freedom of others. Similarly wise laws are necessary for the settle
ment of disputes through a process of reasoned argument, as against the 
imposition of force. 

In 1885 a constitutional lawyer, A. V. Dicey, in his book The law of 
the Constitution, formulated the classical concept of the Rule of Law as 
follows: 

No man is punishable or can be lawfully made to suffer in body or goods except 
for a distinct breach of the law established in the ordinary legal manner before 
the ordinary courts of the land. 

The Rule of Law postulates a technique of legal and judicial organization 
to apply known legal principles which comprise the minimum standard of 
justice. The central aim and intention of the Ruic of Law is that the Law 
rules or is supreme in society. There have been several interpretations of 

, the Rule of Law. Some have preferred phrases such as 'government under 
law', 'government of laws and not of men', or 'due process of law' . The 
International Commission of Jurists expanded the concept to incorporate 
a philosophy of human rights, so that the principle might be used as an 
instrument to secure politicaJ, social and economic justice. (2) 

Frequently distortions of the meaning of the Rule of Law are motivated 
by ignorance or cynicism. (Mr F. W. de Klerk, NationaJist M.P. for Vereen
iging, defending the Second Bantu Laws Amendment Bill, which will allow 
Homelands Governments to prohibit any organization and its office-bearers 
from functioning, declared that these powers would 'safeguard democracy 
and therefore the Rule of Law'. [Cape Times October I 8, 1974] He made 
no reference to the manner of imposition of Bantu Authorities, or to the 
measures taken to repress political opposition, e.g. Proclamations R 400 and 

(2) The Rule of Law in a Free Society, pp 187 - 321. (Refer A. S. Mathews, I.all'. 
Order and !.iberry in South Africa, p 27). 
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R403, by which the Transkei has been governed under Emergency regul
ations since 1961.) As Advocate Gerald Gordon has written: 

Many South African politicians erroneously claim that because a law is made by 
the properly constituted law-giving authority, Parliament, the doctrine of the Rule 
of Law is satisfied. But this is merely rule by law; it is no t the Rule of Law ... 
Even a sovereign legislature must observe restraints on its power if it is to act 
consistently with the Rule of Law. 

However, in more recent times, there has begun to be some acknowledg
ment by Government spokesmen that South African laws and practices 
may not be in accordance with the Rule of Law, but justification is sought 
in alleged danger to the security of the State. 

Mr Marais Steyn, then Nationalist M.P. for Turffontein, now Minister of 
Tourism and Indian Affairs, speaking at the University of the Witwatersrand 
on May 13, 1974, stated that South Africa's courts of law were not inade
quate to deal with security matters, but there were certain circumstances 
which made it unwise and impossible to bring people to court. The Rule 
of Law was a noble principle, he said, but not a sacred cow. It should not 
be observed at the cost of the security of the people, or the institutions of 
the land. t-lc was interrupted by a burst of laughter from the audience when 
he referred to tJ1e Rule of Law as 'a British law more than anything else·. 

At the same meeting, Professor A. S. Mathews, attacking this view, stated 
that the Ruic of Law did not survive in South Africa in a meaningful form. 
The Suppression of Communism Act, among others, undermined the Ruic 
of Law mainly by reason of the tendency to transfer without limitation of 
time, absolute or almost absolute powers to officials or governments. He 
warned that survival here depended on tJ1e progressive re-introduction of 
the Rule of Law, and that Sou th Africa was approaching a period of change 
accelerated by the military take-over in Portugal 'and the very laws which 
seem so indispensable to White survival at present may become nails in the 
White man's coffin if he insists on their maintenance and rigorous applic
atibn'. (Rand Daily Mail May 14, 1974) The quality of a nation's life-style 
and therefore its reputation in the world at large may be measured by the 
extent to which it adheres to, or departs from, the Rule of Law. 

The Suppression of Communism Act is in conflict with the Rule of Law 
The following points are intended to illustrate tJ1e extent to which tJ1e Act 
departs from the Ruic of Law: 
I. IAws should be mode by a genuinely representative government, acting through 

a sovereign legislature, thus expressing the will of the majority of all the people.(3) 

(3) Art. 21 UN Declaration of lluman Rights refers specifically to 'universal suffrage'; but see 
Prof. A. S. Mathews, op cit p 22 footnote 19; also pp 31,32. The statement of this ideal does 
not carry the coroUary tJ1at the Rule of Law cannot be substantially held by governments not 
elected by universal suffrage; but it is a fact that universal suffrage is today recognized by, 
inter alia, the International Commission of Jurists as the framework upon which a just and free 
society may be built. ('T'reedom is participation in power', Cicero.) Genuinely representative 
governments are more likely to uphold the R.ule of Law. 
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The Suppression of Communism Act was placed on the statute book by 
the Afrikaner Nationalist Party Government which represents a part of 
the whites-only electorate. The majority (80%) of the people, i.e. the 
black population, had no meaningful part in the creation of this 
legislation. 

2. EJ1eh though legislation is introduced by a genuinely representati11e govern
ment, the proposed law must not be in conflict with the claims of universal 
justice and morality. ( 4) 
'In its totality the Act constitutes a licence granted to certain officers to 
abrogate almost every conceivable civil or political liberty ... ' The Act 
has been used extensively against non-communists and one of its functions 
is to suppress opposition to the policies of the government. 'The Act and 
the Rule of Law are in irreconcilable opposition.' (5) 

3. The law must be formal and detailed and expressed with precision. 
Individuals will thus be aware of their rights and sure that these will be 
protected. (6) 
This is especially important in relation to political crimes. But in fact, as 
Dr M. Ballinger has pointed out in her book From Union to Apartheid, 
the definition of 'Communism' in the Suppression Act of 19 50 is ·of such 
wide range that it could cover all political opinions, objectives and activ
ities which the Government did not Like'. Moreover the power of the State 
President (in effect, the Minister) is absolute. If he is satisfied tl1at any of 
the objectives of Communism as defined are being promoted, he can impose 
a banning order. 

4. Dicey repeatedly stressed that the securing of human rights such as personal 
liberty and freedom of speech, was the main function and purpose of the 
Rule of law. 
Far from securing human rights, the Suppression of Communism Act has 

, destroyed the personal liberty and freedom of speech of some I 240 ind iv• 
iduals banned (of whom 109 have been under house arrest) and 459 listed 
under the Act (as at the end of April, 1974, according to Dr M. Horrell in 
a Race Relations publication, RR 58/74). Fear of banni11g has also had an 
insidious and quite incalculable effect in restraining outspoken criticism 
of Apartheid. 

5. Dicey stated that under the Rufe of Law, punishment must be imposed 
only for a distinct breach of the law. 
Because of the wide definition of Communism it is practically impossible 
for a reasonable man to assess whether his conduct is likely to be regarded 
as a distinct breach of the law. 'A banning order, far from being an indic
ation that the recipient of the order has committed some crime. is in fact 

(4) TI1is principle is elaborated by Sir Robert Birley, op. cit., Modern Views oJ 
Freedom, p. 17; and expressed in a more limited way by Prof. A. S. Mathews, 
supra, p. 34. 

(5) Prof. A. S. Mathews, supra, pp llO - 113. 
(6) Prof. B. Z. Bein art, 'The Rule of Law', A eta Juridica, 196 2 
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more or less a proof that he has committed no crime. This government 
is eager to get convictions; .if a person is suspected of having committed 
an offence, he is likely to be charged.' (Dr Colin Gardner, speech reported 
a t Pietermaritzburg, December, 1973.) There is no known case of a banned 
person who accepted that such a breach had been proved against him. 

6. No legal system can operate without giving certain discretionary powers, 
but these must be minimal, and appeal therefrom possible. (Prof B. Z. 
Heinart, 'The Rule of Law', Acta Juridica, 1962, p.107). 'No human is a 
god able to unite in his own person the functions of legislator, the ruler 
and the judge, without endangering the so11ereignty of the law.' (Prof K. 
Barth}. 
Under the Suppression of Communism Act, the Minister's discretion is 
the sole arbiter and there is no appeal. The Act 'may silence a man, confine 
him to a minute area of space, deprive him of the society of others, make 
it impossible for him to earn a living and even drive him from the country, 
either by deportation or by imposing intolerable restrictions upon him. In 
the exercise of these powers the executive is not legally accountable to any 
other person or body.' (Prof. A. S. Mathews: Law, Order and Liberty in 
South Africa , p.11 2). . 

7. 71,e 'distinct breach' of a law must be established in the 'ordinary legal 
manner before the ordinary courts of the land'. (Dicey). 
While it is acknowledged that special courts can exist which effectively 
protect basic rights, generally the public has confidence in the ordinary 
judicial and administrative agencies that decide and apply the law. This 
is mainly because by professional habit , training and tradition judges and 
the legal profession can ensure that decisions are motivated, reasoned and 
justified on the facts as well as the law. Under the Suppression of 
Communism Act, Section 17, a departmental committee of three officials 
of the Department of Justice constitute a Suppression of Communism 
tribunal, which holds a preliminary examination in private. If they decide 
the person is'guilty', his file is sent for confirmation to the Minister of 
J ustice, who then sits as a one-man 'court', in camera, to interpret the 
law earlier steered through Parliament by a Cabinet Minister of his own 
political party. Mr 8. J. Vorster warned: ' I have a line, and if a man crosses 
that line, I shall take him. I judge as far as my jurisdiction goes, and if that 
line is crossed , I shall act.' (Argus, September 17 , 1964). 

The tribunal and the Minister reach their decision in private on infonn
ation supplied in secret by informers, who may be of the highest integrity, 
but there is no way in which a banned person or organization can test this, 
or have access to the contents of the Security file, in order to challenge 
the truth of any allegations. 

In 1963 the Hon . A. van der Sandt Centlivres, a former Chief Justice and 
then Chancellor of the University of Cape Town, suggested that a person 
be given the elementary right to be heard in his own defence before being 
banned, to enable him to prove in a court of law that the ban should not, 
on the merits of his case, have been imposed on him. This suggestion was 
not accepted. 
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Reasons for banning 
The only right a banned person has is to ask the Minister for reasons for his 
banning. The Minister does not have to furn ish reasons, and in practice, he 
seldom has. When Prime Minister and Minister of Police, Mr B. J. Vorster 
empha~ized in Parliament (Assembly Debates,Hansard, September 22, 1966 
col. 2723): 

When a person is restricted, he is entitled in terms of the Act, to ask for the reasons 
... The Department (of Justice) sets out the reasons.• The reasons arc not furnished 
by me personally ... in no case has the Minister ever furnished the reasons. ln tenns 
of the provisions of the Act they are furnished departmentally to the person concerned. 
The letter is not signed by the Minister. There is nothing in the Act that provides that 
the Minister must sign it. 

The Minister's response has usually been that it is not in the public interest to 
divulge reasons, or simply to reiterate that he believes the person concerned 
has been furthering the aims of communism. 
Political prisoners banned 
Mr Vorster also told Parliament that ·to keep an eye on them, in order to prevent 
any further acts of violence' virtually all political prisoners were banned after they 
had served their sentence. (Assembly Deba tes, Hansard, August 3, 1966 col. 95) 
On September 16, 1966 the Minister added that I 54 of the persons then under 
orders of restriction had served sentences of imprisonment for political offences. 
(Hansard, col. 221 1) Mrs Helen Suzman, M.P., in the Assembly on October 14 , 
1966, pointed out that most of U1ese people had been convicted of comparitively 
minor offences. On release from gaol, those who had previously lived in urban 
areas were endorsed out and sent to a reserve, where they had possibly never 
lived before. Because of the banning orders placed on them, they were unable 
to leave these areas and there was usually no means of livelihood for them 
th~re. (Hansard 11 , Cols 4246, 4264) 

On being asked whether persons found not guilty by a court were banned 
'in the absence of evidence which would enable you to convict them in a 
court of law' (Senate Debates, Vol 5, March 27, 1963, Col. ~370), Mr Vorster 
replied: 'That is precisety the position.' And in Col. 2369: ·1 could not do it 
{banning) in terms of a court order. No court would grant me such an order ... 
I had to do it adminfatratively .' 
Actual reasons indicated 
In only half-a-dozen cases out of some I 240 bannings have reasons been 
indicated, either in Parliament or occasionally by disclosures to influential 
people: 

• The Cape Times, April 24, 1974, commneted that it was Mr Vorst1:r himself, who. as 
Minister of Justice, refused in 1964 to give the Suprome Court tile reasons for the 
banning of a 69-year-old pensioner and pacifist, Mr Theodore Kloppenburg. 
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Miss Gill ian Jewell: It was stated that she participated in placard protests 
against segregated lavatories and a segregated drive-m cinema ; that she attended 
two meetings of a then lawful political organ ization. the South African Coloured 
People ·s Congress. ( Reported Cope Times. ovember I . 1962) 
Mrs Adelaine Hain: It was stated that she gave the A.N.C. salute with other 
spectators at the end of Nelson Mandela ·s trial. ( Assembly Deba tcs. Hansard 
June 3. 1965.Col. 7078) 
Professor Eddie Roux: He showered M. P.s with leaflets from the public 
gallery of Parliament ( three decades previously! ) ( Ibid.Col. 7075) 
Mrs Helen Joseph: She had belonged to a banned organization before it 
was banned. ( Ibid. Col. 7076) 
Mr Ian Robertson. NUSAS President: Mr Vorster implied that he had been 
visiting Swaziland. Later Mr Vorster admitted that Robertson had never 
visited Swu iland he had meant to say Bcchuanaland. When it was claimed 
that Mr Robertson had not visited Bechuanaland either. Mr Vorster appealed 
to the opposition 10 support bannings, on the grounds that 'NU SAS makes 
our children lost to the cause we advocate . .. Let us see 10 it . to the best of 
our abilities. that the leftist and pink elemen ts in such a student organization 
arc not given a free rein." ( Assembly Debates, 1/ansard September 22, 1966, 
Col. 2723 ) 
Miss Ruth Hayman (an attorney who frequently defended people charged 
with political offences): A a tionalist newspaper stated that she had corres
ponded with an African communist ten years previously. Her candida ture in 
a bye-election received support from the then quite lawful Congress of 
Democrats. She was allegedly a ·confidante' of Joe Slovo and Bram Fischer. 
Dr R. Hoffenburg: Those permi tted to learn of the contents of his security 
file. and who were in a position to cross-check, considered tha t half LJ1c things 
in it were untrue, and Llle whole thing was so trivial as to be ludicrous. (Sunday 
Times, August 3, I 969) 
More' general reasons: 
Mr Vorster himself has acknowledged that not all restricted persons arc 
communists - ' unequivocally no· ( Assembly Debates, llansard September 
22, 1966, C'ol. 2n2). There could be other grounds. and some were summarized 
by the Johannesburg newspaper, The Star. on March 27, 1973 following the 
banning of several student leaders: 

Mr Vors ter: It is unfair to burden the courts wi th responsibility for security. The 
bannings 3IC preventive not punitive. 

Mr Schlebusch: TI1e ~tudent~ threa tened to break the law. 
Mr Pctscr: T rials would give the students a platfo rm. 
Mr llorwood: Trials would ·expose the whole security system·. 
Mr L Ncl: No time to get the necessary proof for trial. 

The newspaper added: 'No one, and not all of these reasons together. justify 
abuse of the Rule of Law.' 

Another M.P., Mr John Wiley (United Party) s tated that urgent action had 
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been needed against student leaders to prevent them from influencing freshers 
(first year students). Dr C. Mulder. a Cabinet Minister. told his Randfontein 
constituents that the problem had been that the (banned) students had not 
done anything, and so could not be taken to court. (Letter in the Cope Times 
April 6, 1-973) 
Defence of Banning System 
Die Burger, Afrikaner Nationalist newspaper, defended the banning system 
in an editorial on July 20, 1972 as foUows: 

The spec ial powe rs for rcs1ri,·1io n were never intendl•d .• . as a punishm ent 
fo r the sort o f o ffe nces " h ich can bc p roved in a cou r t. In this sen w the 
res tric ted peo pk arc not criminals an d they have co mmitted n o crim e. Ir 
they were to be tried in the rourts in te rms o f th,· laws ... most or all o r 
the m would be fo und 110 1 guilly and acq uillc d. 

The newspaper said people wen: being restricted because their actions were 
regarded as being dangerous to the safety and order of the community. 

However, in a letter to Die Burger, Professor J. Loubser stated that rest
rictions on people could not be justified by saying they were intended to 'keep 
the matches from the gunpowder'. The real problem was to get rid of the gun
powder. He asked whether South Africa did not have a perpetua.l state of 
emergency which justified baMing powers permanently. If this were so, then 
this was indeed the result of the way in which the country was governed , and 
the state of affairs was critical. 

Another critic, Professor S. A. Strauss, Professor of Law at UNISA, as 
quoted in the Sunday Times of July 8. 1973, stated that the Suppression of 
Communism Act was being used against persons whose act ivities and opinions 
could not be categorized as the promotion of communism in any of its univ
ersally recognized forms. South Africa had thereby virtually abandoned the 
principle of legality. 

It has bee n a rgue d that the courts mus 1 be by-passed because p roof beyond 
a reasonable doubt is too difficult to o btain ; tha t the time fac t o r invo lved 
in prosccu1ions re nders criminal proceedings ine ffe c tive : th:it by bringing 
accused persons t o tria l we provide the m wi th a pla tform for lh ,• di~sem in
a1ion of the ir lho ughls. This t yp e of a rttume n1 really am o unt~ to d oub t 
be ing cas t upon the very found a tio n o f o ur sys tem o f admini~lratio n o f la\\ . 

Prof. Strauss said it would be a far more acceptable situation if the Suppression 
of Communism Act were amended to confine its operation exclusively to sub
versive conduct falling within the recognized ambit of communism in its 
common ideological sense, and if other subversive actions of a serious nature 
were penalized in terms of legislation not related to communism. The ideal 
should always be that interference with the fundamental rights of the citizen 
should take place only by due process of law. 

l't1aJa Fides 
The only hope a banned person has of upsetting his restriction order is to be 
able to prove in court that the Minister has acted ma/a fide. 
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The Prime Minister. Mr B. J. Vorster, interviewed by Mr William Buckley 
in an American television programme entitled 'Firing Line· (reported Rand 
Daily Mail April 23, 1974) told millions of United States viewers that a ban
ned person had the right of appeal to the Minister, but 'then if he feels he 
has a case, he can go to the Supreme Court. as people often have gone ... 
if he can prove that the Minister has acted against him ma/a fide (in bad 
faith). then naturally the Supreme Court has the right to set aside (the order 
against him). If a man acted in such a way that no-one in his sound and sober 
senses can say that he has been furthering the aims of communism, it's the 
easiest thing in the world to prove that there must be ma/a /ides on the part 
of the Minister.' 

Commenting, Professor John Dugard, head of the International Law 
Department at the University of the Witwatersrand, said the Prime Minister's 
statement would mislead the American public because it suggested that 
banned people had ready access to courts of law. 'In fact it is impossible to 
have a banning order set aside unless one can show that the Minister of 
Justice acted in bad faith'. he said. 'In practice. this is impossible to do, 
because the Minister is not obliged to give reasons for imposing a banning 
order.' 

Professor A. S. Mathews posed the question how a person could prove he 
was not a communist if he had no knowledge of the facts upon which he had 
been judged by the Minister. and how could one show that a Minister had 
acted 1110/a fide'> (Reported in the Cap<' Times, May 21 , 1974) 

Two legal experts dismissed Mr Vorster·s statement as 'nonsense', saying 
it was impossible to prove ma/a fidl's in a case where the Minister had total 
discretion and was entitled to act on the basis of his own opinion. 

Mr J. Kruger. Minister of Police and Prisons. would apparently regard it 
as ynnecessary for the Supreme Court to test these particular grounds for 
contesting a banning order. He was reported (Cape Times, May 21, 1974) 
as saying: 'I am bona fidl' when I ban a person. My actions are not ma/a 
jidl'.' TIJe Rule of Law was subject to state security. 'To the degree that 
the State is endangered. personal rights of movement and speech and action 
are curtailed. If the community is in dange;·. then by tacit consent we all 
agree to give up certain rights.' The Rule of Law was an ideal in his view 
and not a legal dogma. 

Objections to this contentious statement may be summed up by saying 
that while the State has an inherent right to defend itself and may, quite 
consistently with the Rule of Law, declare a state of emergency. within 
which emergency powers may be used for a specified time only and subject 
to review by an independent judicial body. to allow emergency powers to 
persist as part of the ordinary law of a country is to be dictatorial. 

Effects on Society 
Wider implications for the general public are the impoverishment of intel
lectual life by isolation from the ideas of banned writers. An estimated 
ninety South Africans are living overseas and may not be quoted. in terms 
of Section IO quin. of the Suppression of Communism Act, and these include 
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most of the black writers and poets. (Dr M. Horrell, RR.58/74) Because a 
person is listed or banned. anything he has said or may wish to say is deemed 
dangerous, not on any objective assessment, but because this is so in the 
opinion of one man, the Minister. 

Academic freedom too has been gravely affected by the imposition of 
banning orders on university lecturers and students. and by the knowledge -
or even suspicion - of the presence at lectures and campus meetings of 
informers. An atmosphere of insecurity has been created at South African 
universities 'in which few members of the staff or student body are prep
ared to discuss radically unorthodox views for fear of being reported or 
misreported by informers to the authorities, who may then take action 
on the basis of these reports without recourse to a court of law.' (7) 'The 
power of the authorities to silence opponents in this way has resulted in an 
understandable reluctance on the part of students and staff to enter into 
free debate on the need for and methods of bringing about peaceful social 
change in South Africa - which should be seen as one of the primary func• 
tions of a university.' (8) 

There is an unhealthy obstruction of expression of black opinion, espec• 
ially in an area where white voters have the least contact. The system of 
banning creates a credibility gap between political leaders and the public. 
Chief Gatsha Buthelezi has stated (Cape Times March I 0, 1975): 

The banning or people under the Supprc"ion or Communi~m Act ha, created 
a 101 of confusion in the 1rn11d or the ordinary African in the qrcct. Many people 
including clergymen and catholic~ have been banned under thb la\\. Most of the 
people banned under thi~ law arc good people" ho want the Olack man al~o 10 

enjoy liberty. equality and fra ternity. 1\nyone \\ho ,trugglcs for the rcalinllon 
of the;c for the Black man is sooner or later disrnis~ed u~ a'communi>t'. In the 
mind of the ordinary man in the ,treet there i~ a gro" ing fcelini: that comniunisr
must be good people bccau,e they \\ant justice for all m~n reg,,rdlc,, of colour. 
,Thi~ is ~trongly felt particularly when tho~ who denigrate communi~l~ haw their 
feet o n our necks .... The invocation of the communist bogy in South Africa 
by people who dominate u~ is the best way to intcrc~t oppres.<ed people in 
communism. I hope thi\ ~rticle uill serve as a \\arning against this ,rupidity. 

Banning is in conflict with Bihlical norms of justice, and objections to 
the system have been expressed on numerous occasions by leaders of all the 
major denominations, excepting the Dutch Reformed Church. Dr Beyers 

aude. Director of the Christian Institute of Southern Africa. has diallcngcd 
the Dutch Reformed Churches 'who through their silence on the question of 
bannings have implicitly given approval to such utterly deplorable measures: 
(reported Rand Daily Mail December 7, 1973) 

Future outlook 
The total number of banned people has declined and was under 200 at 

(7) The Open Universities i11 South Africa and Academic Freedom 1957 74. p. 39 
18) Ibid, p. 26 
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July 30, 1974. However, political commentators fear that 'while there is 
talk of a "new leap forward in race policies" being initiated by the Govern
ment, there are also pieces of evidence which suggest that they wiJI combine 
this with a " new wave of authoritarianism".' (9) 

Mr M. C. Botha, Minister of Bantu Administration and Development, 
speaking at a National Party meeting at Muldersdrift on March 21, 1974 
was reported in the Argus the next day, as follows: 

In the lim e in which we live, we know tha t a strong Governmen t has to 
take strong measures so that law, order and justice can triumph in South 
Africa. 

l11ere are organizations in this count1y which have been banned and subjected 
to restrictions and if ii is necessary. then there arc s til.1 organizations which must 
be dealt with (~asgetrap), he said. 

As has already been mentioned, the Second Bantu Laws Amendment 
Bill has been introduced to extend banning powers to the Homelands Gov
ernments, even although they have not apparently been requested. The Chief 
Minister of the Transkei, Paramount Chief Kaiser Matanzima, was reported 
by the Cape Times of August 15, 1974 as confrrming that his Homeland had 
asked for security powers, but he denied that it had asked for the power to 
ban people. Mr K. Guzana, leader of the opposition Transkei Democratic 
Party, said h is party had grave reservations about the proposed new security 
powers. The report went on: 'Only one of the Homeland leaders yesterday 
came out in favour of the proposed banning powers, Mr Lennox Sebe, Chief 
Minister of the Ciskei.' He defended the proposed powers as 'precautionary 
and needed by every developing nation in the world'. 

The Civil Rights League is convinced that, given the will, the Government 
should be able to handle the difficult area of security and subversion by 
bringing accused persons for trial before the courts of law. Even such a 
partial return to the Rule of Law would result in an imrnediate improvement 
in the attitude of opposition part ies, as well as of other countries towards 
South Africa. The League urges that an end be made to the system of banning 
individuals and organizations in tenns of the Suppression of Communism Act. 

In using the 1950 Act, the Government is punishing a man not for what he 
does, but for what he says and thinks. This is the Government's dilemma, 
for though individual men may be dispensable, their ideas live on. In the 
long run, the only way to beat ideas is to produce better ones. Otherwise, history will 
repeat itself. 
In Spain during the Inquisition, a lecturer at Salamanca University was taken from his 
class and detained without trial for eight years. When he went back to the lectern, his 
first words were: 

A s I was saying . .. 

('Judex',Argus March 22, 1973) 

(9),Norman Bromberger, South African Journal p. 56, published in The New Review, Vol. 1, 
No. 7, October 1974 
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Particulars publisheJ in terms of tile Suppression of Communism Act . 1950 
(Act 44 of 1950) The fo llowing particulars of notices issued in terms of 
sect ions 5 ( I )(e) or 9 (I) of the Suppression of Conununism Act. 1950 
(Act 44 of 1950), are published in terms of sect.ion l0ter of the said Act. 

Particulars of such notices which have expired on or before June 30 J 974, 
or which have been withdraw11, have been omitted. 
Abrahams. Abduragman. aliu~ Munntjic 
Ai1c-hi~o1). John Jack Wilham 
Alexander. Neville Fdward 
Arcnstein. Jacqueline 
Arcnstcin, Rowley Israel 
Asvat. Mohamed l'arouk 
Balfo ur. Mabel 
Baqwa, Dumo Jeffrey Martin 
Burdicn. Moganrn t Taunc 
Bhana. Mohamed 
Bhcngu, Moses 
Biko, Steven Bantu 
Bock. William Jacobus 
Booi. Joseph 
Brown. Peter McKenzie 
Buthclezi, Merman Sipho 
Cachalia. Amina 
Cachalia. Yusaf Ah med 
Cas lem. Achmad 
Charles. Sipo Samuel 
Cheadle. Michael llalton 
Che tly. Saravanan 
0 1iloane, Ananias Philip 
Cooper. Sathasivan . alias Su ths 
Cunningham-Brown, Jeane tte M;1rg11cri1c 
Curtis. Neville Wilson 
Dangaln. Fi.die Shadrcck, alia, Johannes 
D:ingor, Ahmed Fbrahim 
Davis. David Kennedy 
Davis. Don John William 
Davis. Lionel Bazil 
Daycni. Mabibi Peter 
De Beer. David Edmond 
Desmond . Patrick Anthony 
Dhlamini. Martha Litha 
Fn:.or. Marfarl' I Paula 
I-vans. David Lynn 
Dhlamini. Stephen 
Dialc. Nelson 
Diko. Robert 
Dingane. Tom 
Di,cko. Mathews 
Olcvu, Johnson l·oltcnjwa 
,Duma, Alfred Maphanga 
Docrnt, Abdul Khalck 
r-anti. Wilson 
l·cru~, John Marinu,. alia, llcnnic 
1-rkdland. Helmu t Juliu, 
Galcni. Zityotini 
Gelb. c:crtrudc 
(~1ola. Frederick 
Ci11 abcni, Joel 
Gwala, Tcmba llarry 
Mayes. Stephen Tromp Wynn 
llcrm on. Christopher David Law 
llcndrick~. Gordon l·rcderick 
llcyman. haac 
lllckani. Stanford 
llir&on . Bertram 

Hobo. Titi Klcya 
Isaacs, l-ll'n ry Eric 
lsscl, John James 
Ja,,obs. Cyril Wnllacl' 
Janunry, Charlie 
Josie, Mervy n Jayapraknsh 
Joyi, Twalamfcm· Gobinambo 
Keegan. Clive William Arthur 
Kcke. Zolilc Hamilton 
Kctani, Chri~tophcr 
Khoupa. Bennie Khoapa 
Kobo, William Mwcli 
Koka, Kgalushc 
Lani:a, Benjamin John5on 
Lapinsky, (nee Darsel). Sheila 
Larrdo. John Eppanandos 
Le Roux. Philippe flnthony David 
Lccuw. Jeremiah Balden 
Mabandla, Lindclwa~ Mtutuzeli 
Mabongo, Washington 
Maduna. Mnccdisi Abedncgo 
Mafuna, Bokwc James 
Magu bane, Sex ford Peter 
Mahlangu, Mqothwa Lucas 
Mahlawula, Hlcngan i Jackson 
Mandela, Nom1:1mo Winn ie 
Marsh, James Peter, aliu, Baih 
Mashaba, Tshintshcng Caroline 
Matalana, Nccgwana Julius 
Mattera. Donald 1-'randsco 
Mati. Joseph , ulia, Joe 
Maumakwc, Boiki Isaac. alias Moumako 
Mavuso, John Jolanc 
Mbali, Meh lo Gladwell 
Mbanc. Livingston Russell Jiyanu 
Mbchla, Charlie Jongilc 
Mdhlctshc, Gideon Makatamcnc 
Mgwayi, Mhlcli McGlory 
Mb , anazi, Pipi Rio t 
Mngoma, Virginrn. alias Venus 
Modi~anc, Jcro111c Lct.:anc 
Moctsi, Magapi Solomon 
Mokoapc, Mait~hwc Nchaupe Aubrey 
Mokoditoa. Madibcng Chris 
Mokwcbo, George. alias Dav id 
Moloto. Bakonc Justice 
Moodlcy. Mary 
Mood Icy. Striniva, Rajoo 
Moodlcy. Surnboornam (nc Pillay) 
Moore, Basil Scott 
Moroleng. Joseph Duncan 
Moscncke, Dikgang Ernest 
Moslkarc, Mosimancgapc Simon 
Motau, Mankurwana David 
Motau, Patrick Abie 
Mpumlwana, Malusi M1haniiswa 
Mvemvc, Matshc1shc Dougfas 
Mxengc. Mlungiso Griffiths 
Naidoo. Gonascclan 

aidoo. lndris Elathcnutor 
Naidoo. Moorgiah Dhanaba thy 
Naidoo. Phyllis Ru th Vascndha 
Nanabhai, S~irish. alias l·akir Jasmath 
Na thaniel. 1n1monucl Got1licb Machuriri 
Ncapayi. Nonrnvikiviki Greta 
Nr habelcng, Petrus Mama Gase 
Nadabana, i ho Price 
Nclawundc. avid 
Ndhlovu, Jc 1ro Sililo 
Ndou. Sam n Ratshivhunda 
Ndyolo, Ri arcl 
Ndzanga, Ritll Alita 
Ndzanga, Lawrence Qwathi 
Nene, Samson John 
Ncngwckh11lu, Ran wcdsi H;1rry 
Ngqwondela, Wongama Jarnc~ 

gwcma, Vrli Rogers 
Nhlapo, Frank Fczlk 
Nhlapo. Wclilc Augu~linl' Witnc,~ 
Nikclo. Ak x 
Njnna. Thcophilu, Vukik 
Nkudimcng, John 
Nobundu, Jo,;cph Cham berlain 
Noel, Victor Ruben 
Nqini. Zola. alias S11n11ycla 
Nt,oanc. Jackson Thibcdi 
Ntwasu, Sabclo Stanley 
Nyembc, G:1bricl Sondhlo 
Patel. lsnrnil Su liman 
Phillip, Rube n 
Pityana. Nyarn,·ko Uarncy 
Pi tyc. God frey Mokgonanc 
l'holo to. Solomon Magnl;111c 
Prctorius. Paul Jo,cph 
Ramgobin. Muwulal 
R:1111okgadi,iartin 
Rcddl, Somo, Lynette 
Schermbruc r. Ivan I rctk rkk 
Schermbru <,: ·r. Ll'~lic I· rica 
Scwpcrsadh, handcrdcn 
Shinners. Mark Mabihi 
Sikakanc, Joyce 
Singh, Girja 
Sisulu, Albertina, :ilia~ Tini 
Sobukwc, Robt•rt M:1ngaliso 
Solomon. Marcus Chirnanc 
Stadi. Elliot Sota 
Stofilc, Zwelibanzl Krnncth 
Strachan. Robert Harold Lundk• 
Tso tc tsi. Dav id 
Turner. Richard Alb1.•r1 David 
Van dcr Heyden. Fli1Ubl'th 
Vandcyar, Geggic l'uk1ry 
Vanqu, Msimdclo Own 
Vikiluhlc, Mbuyisclo 
Weinberg, Eli 
Weinberg, Violet May 
Wcs,;cl\, Dar, icl Moses 


